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P R 0 C E E D I N G S 
--ooOoo--
CHAIRMAN AYALA: Those folks in the aisle, will you 
please start taking your seats so we can get started. We have a 
long agenda, and we'd like to get through today if at all 
possible. 
Legislators from both the Assembly and the Senate will 
be corning in and out since they have other commitments. 
I would like to welcome all of you here this morning and 
tell you that this joint hearing of the Assembly and the Senate 
Water Committees has been called to gain insight on the logic and 
! rationale used by the staff of the State Water Resources Control 
~ Board in preparing the so-called draft, "Water Quality Control 
Plan for Salinity." 
J When this document first was released, I wrote Governor 
Deukrnejian on the subject, and copies of that letter are 
17 available to anyone who wishes to obtain one. I indicated in my 
18 l letter that it was difficult for me to believe that the 
19 philosophy reflected in the State Board's draft proposal remotely 
21 
20 resembled the Governor's. I believe it's been demonstrated 
] h~yond any shadow of a doubt that any efforts by anyone to shut 
I 
22 'down providing the southern half of our state a supplemental • 
23 water supply will be met with whatever forceful opposition that 
24 can be mustered. 
25 Nothing, nothing -- not even the Peripheral Canal issue 
26 -- has so galvanized the Central and Southern California water 


























I also believe, however, that those who have shown 
displeasure with the draft will agree that should there be 
documentation that is necessary to improve the water quality in 
the San Francisco Bay/Delta area over existing standards, efforts 
I to fulfill those needs will be supported as long as all -- all 
j diverters are treated adequately. 
A lot of us believe that the State Board appears to be 
; garbling badly with their authorities under Division 2 and 
!Division 7 of the Water Code. 
With that, I will ask the Chairman of the Assembly Water 
Committee if he has any remarks to make, Assemblyman Costa. 
CHAIRMAN COSTA: Thank you very much, Chairman Ayala. 
I think for my purpose the overview that the two 
1
of last year, and questions that have come to mind as to the 
!consistency of policy within the administration. While we have 
' 
lithe State Board that represents one aspect of the administration 
~ in their function to maintain water quality for the State, we 
also have the Department of Water Resources that is given the 
Jl responsibili ty of maintaining proper water management for all the 
I' 
:peoples of California. 
And in the staff report, I initially viewed a number of 
I 
inconsistencies developing between the management policy, between 
1 the interpretation of what recommendations the staff had as it 
relates to maintaining and improving California's water quality, 
which we are all very concerned about. 




















It would be my hope that today we could try to determine 
whether or not those inconsistencies actually in fact exist, or 
whether or not there is an attempt for one arm of the 
administration to work together with another arm of the 
administration to ensure that, in essence, that the right hand 
knows what the left hand's doing so that the policy is 






protecting our water resources and planning for the future. 
So, that's what I'm looking for today. I'm looking 
forward to hearing comments not only from the staff and the 
Board, but from the Department as well, and from others who are 
1
involved either directly or indirectly in this three-year 
I 
process. And I would also like to get a better gauge by the 
I· I State Board's comments as to where the process goes from here, 
'I .,and what their plans are, and whether or not that follows with 
the plans that the Department of Water Resources has. 
I 
So, Chairman Ayala and Members of the Senate Ag. and 
!lwater Committee, along with the Assembly Water, Parks, and 
Wildlife Committee, I think that today has the prospects for an 
informative hearing, although given the length of the witness 
list, it's going to be, I suspect, somewhat of an exhaustive day 
I 
22 , as well. 
23 Without further ado, I think we ought to begin the long 
24 l list of witnesses and encourage that they be concise and to the 
25 point, realizing that there's going to be, I suspect, a great 
26 deal of discussion by the Members of both Committees with each 
27 !comments that are made by the various witnesses. 
28 
4 
CHAIRMAN AYALA: Thank you, Mr. Costa. 
2 Before we start with the first witness, I'd like to 
introduce a letter into the record by Senator Nielsen, indicating 
4 that he will not be able to be here with us this morning, but he 
also indicates opposition to the plan. I'd like to submit that 
6 letter for the record. 
7 Our first witness this morning is Mr. Don Maughan, 
8 Chairman of the State Water Resources Control Board. 
MR. MAUGHAN: Thank you, Chairman Ayala. 
10 It's a pleasure to be here. I appreciate Chairman Costa 
11 being here and all the Committee Members. 
l2 I do have a prepared statement which will be available 
13 for all of you. 
I 
14 ~ Although the draft reports released on November 3rd, 
15 11988, concerning the Bay/Delta stimulated today's hearing, the 
I 








I The Board postponed the start of hearings on those 
I' 
! reports until parties had a chance to tell the Bqard how much 
I 
jtime they need to properly prepare for the hearings, and whether 
lthe scope of the salinity plan should be reviewed. A week ago 
yesterday, the Board held a day-long well-attended workshop and 
received views from many of the parties to the Bay/Delta 
23 I proceedings. On behalf of the Board, I made the following 
24 statement at the outset of that workshop, and I think part of 
lthat is worth repeating here. 
~ Before discussing the Bay/Delta hearing process, I 
25 
26 




views regarding some aspects of the draft documents that were 
2 released on November 3rd. Parties to our proceedings have 
expressing two main feelings about the drafts which need to be 
4 addressed. The first is: do the drafts imply the Board is 
striving to become a water management or operating agency? 
6 This is certainly not the case. Recent court decisions 
7 have lengthened the Board's regulatory arm, but have not 
8 transformed the Board into a water management or operating 
9 agency. The Board has the regulatory responsibility to establish 
10 water quality objectives, but the exact mechanisms for 
II accomplishing those objectives should be in the hands of those 
12 water operating agencies which have control over the physical 
13 facilities necessary to meet such objectives. 
I Secondly, some critics of the two documents believe we 14 
15 may be discounting negotiated solutions among competing 
16 ' interests. 
17 Not so. Negotiated settlements are an excellent means 
IK to resolving issues. Apparently good process has been made in 
~~ recent months in negotiations concerning water quality and flows 




21 jinterested in hearing more regarding the nature of these specific 
22 negotiations. Hopefully, mutual agreement by parties of interest 
23 can reduce the heavy regulatory burden upon the Board. 
24 From comments received, it's apparent that two aspects 
25 of the draft water quality control plan need clarification. 
26 These are: a possible ceiling on annual exports from the Delta; 
27 and two, a possible limit on annual pumping at the Edmonston 










With regard to the first issue, the staff used the 1985 
\ export year in an analysis to determine if annual exports of that 
\magnitude could be fulfilled using existing export facilities 
\ with a decrease in spring exports offset by an increase in 
' 
!! exports during the other months of the year. Since the draft 
1 report results are being questioned, the Board urges others, and 
that's principally the Department of Water Resources and the 
Bureau of Reclamation, to provide to all the parties the results 
of in-depth operational studies of the regime suggested in the 
~ draft report, as well as alternative regimes and physical works 
improve reverse flow problems on the lower San Joaquin River. 
With regard to the second issue, I simply don't foresee 
limit being placed on annual exports at Edmonston. 
The draft reports have caused much controversy. They 
1; ~ have sharpened the focus of matters needing the most attention. 
In !Controversy can be healthy and perhaps essential to progress. 
~ 
17 •Through controversy we can often gain a better perspective of the 
18 needs of society and a clearer picture of competing interests. 
I 
19 
11california's entire water history has been wrought with 
20 controversy. Despite this, we've become the largest and most 
21 , economically dominate State in the Union. 
22 ~ Hopefully, competing interests can join together to make 
23 ~ sure the best available facts are utilized to resolve the issues 
24 before us. 
25 Now, I stated that the purpose of the workshop was to 
26 receive public comment regarding the appropriate process and 
27 timing that should be utilized by the Board in obtaining public 
28 
7 
comment on the two staff documents that were released for public 
2 review on November 3rd, 1988. As previously stated, these 
3 documents are the draft "Water Quality Control Plan for Salinity 
4 for the San Francisco Bay-San Joaquin Delta Estuary" and the 
5 draft "Pollutant Policy Document for the San Francisco 








obtaining such comments have been commonly referred to as Phase 
II of the Bay/Delta hearings. 
The Board recognizes that an early determination of the 
precise contents of those draft reports is essential if the Board 
: and parties are to move forward. Therefore, specific comments 
!were invited on the appropriate content of the draft plan. The 
Board is aware that the draft specifically mentions flow and 
export limits, that in the minds of some parties might be more 
appropriately part of the water rights proceedings, which will 











on that issue was invited. 
Since the release of the drafts, the Board has received 
~~ numerous written submittals and various petitions. Technical 
l issues have been raised concerning the staff's analysis of: 
II 
jl 
Jreasonable municipal and industrial water conservation; 
reasonable agricultural water conservation; and water supply 
impacts of the recommended alternative, especially in the export 
areas. 
In response to these issues, the Department of Water 
Resources, the Bureau of Reclamation, and others will conduct 











water conservation, the Board has been informed that our staff 
has held discussions with a variety of interest regarding these 
analyses of water conservation. 
In addition, the Department of Water Resources will 
\ sponsor a series of technical workshops in advance of the Board's 
!1 Phase II hearings. 
II 
I will skip down here a bit. 
i 
I 
We are grateful to the Department for sponsoring these 
\_workshops and feel this effort will lead to more focused 
presentations as the formal hearing process continues. 
I ended that statement by saying: the Board will 
12 reflect upon comments received and give the staff direction on 
13 drafting specific procedures, subjects and timing to be 
14 incorporated into the Board's Phase II hearing process. The 
15 comment period will be open until 5:00 o'clock today, and we plan 
16 to outline steps for the revised process on these issues at our 
17 meeting this coming Thursday, our regular Board meeting. 
18 That ends the quotation on a week ago last Monday's 
19 workshop. Back to my text. 
20 All the Board Members participated in the workshop. 
21 Representatives of Regional Boards 2 and 5 were there. 
22 !constructive comments were made throughout the day. 
2J Representatives of the water using and water contracting agencies 
M generally wanted at least six months to thoroughly evaluate the 
25 consequences of the draft reports. Representatives of 
26 
1
environmental groups preferred no substantial delay in starting 

















turned out to be the case, they'd like to see the Board establish 
interim objectives. 
The Board will direct the staff at its January 19th, 
1989 regular Board meeting as to what it wants done. Under 
!consideration is whether to revise our two-year old workplan. If 
lthat is the direction decided upon, the revised workplan will be 
circulated for public review and comment before adoption. 
Much has been learned over the past two years. The 
)waters of the Bay/Delta are extremely important to the future 
welfare of the State of California, and the Board will be 
exceedingly careful in assuring all that we will proceed in an 
open and deliberative way. 
In my view, the Board does not ramrod its decisions. 
However, we need to keep on reasonably tight time schedules, 
15 allowing no dilatory tactics. I tend to lean towards giving a 
16 little extra time, though, if there's any question about the 
17 readiness of participants, particularly for important matters 
l like the Bay/Delta proceedings. 
'i 
18 
19 Not a single person has questioned the fact that 
20 balancing and protecting the economic, regional and public trust 
21 values of the waters of the Bay/Delta are anything but a fearsome 
22 task. The Racanelli Decision said the Board must be reasonable 
2J about it. Good advice, and we're trying to do that. It will 
24 take time and perhaps more than one or two iterations. All 
25 should be patient. Be assured it will be an open process. 
26 Consider one possible scenario: one, we would revise 





















workplan; then we'd revise the basin plan perhaps more than once; 
I then hearings on the revised basin plans; preparation of the 
[basin plan for Board action; a workshop on that basin plan; and a 
~ Board meeting to vote on the acceptance of that final basin plan. 
To some, that process may seem almost endless and 
I cumbersome. Considerable time and effort are involved, but the 
stakes are high. Also, please don't forget that many water 
! projects can take decades between original plans and 
construction, so the time element, I don't think, is out of line. 
There are a few other aspects of the basic subject of 
! today's hearing that I will address briefly, and these are my 
I views. 
~ Are salinity objectives adopted by the State Board 
I 
1subject to revision? 
The answer is yes. As more information becomes 
~ available, as new physical works are constructed, as natural 
~ changes take place, and as statutory and case law change, 
jsalinity objectives can change in magnitude and/or location. 
!Decision 1485 objectives were acknowledged by the Board and 
' 
:subsequently in the Racanelli Decision as needing review and 
!possible change after about ten years. The same will be true 
I 
') with whatever's adopted at the conclusion of the current 
I 
Jproceedings. I find some sympathy with those who like finality 
M ~ in such decisions, but conditions change and they cannot be 
1! 
25 1 ignored. 





Studies clearly show that a repeat of the 1928-34, 
2 1976-77, and 1987-88 runoff conditions means a Delta under 
control. That means the flow into and out of the Delta is under 
4 human control. Consequently, during low runoff situations, there 
is not extra water for protection of any beneficial use unless it 
comes from banked water stored from previous high runoff years. 
7 The bottom line is clearly that not all beneficial uses 
can receive full protection under all climatic conditions. I'm 
~ not saying anything that I didn't learn a long time ago when I 
10 first worked for the Bureau of Reclamation. My point is that 
11 balancing means balancing both shortages and surpluses, not just 
12 the surpluses. 
l3 Is the Board going to consider further the possibility 
14 of setting salinity objectives in the Bay? 
15 I fully expect the Board to hear additional evidence on 
16 that subject. No aspect of the draft report has been finalized, 
17 nor will it until the conclusion of the process. 
18 Urban suppliers of drinking water are deeply concerned 
19 11 about quality and treatments costs of THMs, trihalomethanes, as 
I 
w well as quantity. Agricultural water users are concerned about 
21 the cost of precise irrigation practices, salt balance and 
22 drainage, as well as adequate water supplies. Public trust 
23 supporters are concerned over minute toxic substances in our 
24 water courses. 
25 All of these concerns have legitimacy, and there appears 
26 to be no universal solution. All I can say is, we at the State 



























We want to help in all ways within our authority and capability. 
Therefore, we gladly look for additional input in these areas 
I from the parties as we proceed. 
I! 
Why didn't the draft report spell out how physical 
facilities might help achieve better protection for beneficial 
I feel the Board will address various possibilities and 
their bearing on salinity objectives before the draft plans are 
finalized. 
It may be asking a lot, but so be it. Finding solutions 
to Bay/Delta problems will require endurance on the part of all 
I 
who seek to protect the beneficial uses of those waters. There 
I is no quick fix. Hopefully, interest groups can work together 
~ sufficiently so that the end results are digestible even if they 
~ are not totally palatable. 
II 
















MR. MAUGHAN: Yes. 
,I CHAIRMAN AYALA: The last sentence on the first 
II 
~ paragraph, ~ere you say: 
1 "I simply don't foresee such a limit 
II 




IYou placed the word, "I". I was under the impression that you 
~ were speaking for the Board. 
I 
13 
MR. MAUGHAN: I did in this statement, but this is the 
2 one area that I had to take it on myself because I -- that's my 
1 view. It wasn't necessarily shared by every Board Member. 
4 CHAIRMAN AYALA: In other words, the Board hasn't taken 
if that 
6 MR. MAUGHAN: It has not as a full Board. 
7 CHAIRMAN AYALA: I wonder why you do not foresee a 
x limitation at Edmonston, but you don't mention the Delta pumping 







MR. MAUGHAN: Well, on an annual basis, I certainly 
I 
!don't foresee any such limitation either, because in wet years, 
1that's the only way they're going to be able to make up for any 
,, 
~ curtailments during dry years. So, I don't foresee any on the 
,Delta pumping plant either. 
I 
I CHAIRMAN AYALA: If you put limitations at Tracy, it 








.won't be there. 
I have some questions from the draft that I'd like you 
. to respond to, on the draft itself. If you turn to Page 1-6, 
if 
]under the "California Water Ethic," and it says, "The water ethic 
!assumes .•. ", and the draft says: 
!I 
"Conservation Municipal and 
industrial water users (residential, 
industrial and commercial) will be 
metered." 
My question to you is, I thought that the Legislature 
27 and the Governor took care of that, not your Board. Where do you 










MR. MAUGHAN: That's an assumption based upon what is 
required either by statutory law or by local ordinance, or 
whatever it may be, that we just assumed that people will comply 
with that and meter. 
CHAIRMAN AYALA: But that's an assumption that you 
, shouldn't take, number one. When you read the report, it assumes 
\ that you have that authority to demand the metering of all 
8 municipal and industrial users. In my opinion, you don't have 
9 ithat authority. The Legislature and the Governor have that 
10 
II 
Well, I think you are basically correct. 12 
I 
MR. MAUGHAN: 
ljThere are certain requirements that can be placed in water . I 




15 lwhole point here under this water ethic is to assume that certain 
16 things are going to take place based upon who ever has that 
17 authority, whether it's the Legislature or the local people. 
18 CHAIRMAN AYALA: I don't think you have the authority. 
19 Let's go to 1-7, the second paragraph up there where you 
20 say: 
21 "Physical Facilities -- to better 
22 
I 




I ... are fto be] 
IMy question is, what physical 
!understand that. 
encouraged." 
facilities are encouraged? I don't 
26 MR. MAUGHAN: Well, the point here, and I made it in my 
27 statement today, is that we'll look more carefully, the Board 















The idea behind this statement in the draft report was 
just that we, as a Board, should encourage any physical 
facilities that would help manage the water resources of the 
!State better, whether it be Los Banos, whether it be conjunctive 
I 
use, whether it be in-Delta changes, things of that nature. 
CHAIRMAN AYALA: Just a very general statement. 
;; 
I! says: 
Same page, 1-7, at the bottom of the page. The draft 
"Increasing Delta inflows and de-
creasing Delta exports in the spring 
(which among other things will 
reduce reverse flows in the Old and 
Middle rivers) offers the best 
chance to obtain balanced protection 
of all beneficial uses dependent 
I (l I upon Bay-Delta water supplies." 
17 ~ I never read that anyplace. What's the accuracy of that 
II 
IH \ statement? What's the premise of that? 
19 I MR. MAUGHAN: Well, about everybody that appeared during 
20 the course of our hearings in Phase I indicated that that reverse 
21 flow problem in the Old and New rivers creates a major problem to 
22 everybody. Certainly it does to the fish and wildlife resources, 
2~ but it also requires a great deal more carriage water to maintain 
24 a salt balance for the people who export it: Clifton Corridor, 
25 Contra Costa County. 
26 So basically, that reverse flow problem is a major 














Peripheral Canal, and so on. So that ' s what it's addressed to, 
is the reverse flow. 
CHAIRMAN AYALA: You have to stop the reverse flows, and 
jyou can only do that by turning off the pumps. 
MR. MAUGHAN: Well, no, as I say, that's what stimulated 
! the Peripheral Canal investigations. It's been turned down by 
the voters, I appreciate. There are , perhaps, in-Delta 
facilities, and they've also not received a lot of support, but 
there are several ways, just mechanical ways, physical ways, to 
deal with that to some extent. 
CHAIRMAN AYALA: That statement can't be documented that I 
I that is the best chance to obtain a balanced protection of all 
I 
i 
beneficial uses. That can't be documented. 
MR. MAUGHAN: Well, that's what I think that I heard, 
15 and I know that the staff felt they heard it during the course of 
16 l the Phase I hearings. 
~I CHAIRMAN AYALA: 
It · h d · II JUSt ear l. t. 




1 MR. MAUGHAN: Well, that's 
statements by different groups. 




i CHAIRMAN AYALA: On Page 1-9, under 6, it says: 
22 "Analyses of the reasonable consumptive 
2J water needs of areas receiving exported 
24 water from the Delta indicates that the 
25 needs through the year 2010 can be met 
26 without increasing current annual exports. 
27 This assumes the California water ethic 























And then it goes on. 
I guess my question is, I mentioned it earlier, is the 
Board assuming the legislative and the Governor's bidding? How 
are they assuming it's going to be implemented? What assumption? 
MR. MAUGHAN: Well, Mr. Chairman Ayala, this is one area 
that I know that the Board feels definitely needs to be verified 
in terms of whether or not the assumed conservation will do as 
much as the staff report indicates, the draft report. We are 
encouraging further information on that subject. 
CHAIRMAN AYALA: Right below that, 6 a, you say: 
"The combined export quantity per 
water year from the fU.S. Bureau of 
Reclamation] Tracy Pumping Plant and 
the !State Water Project) Banks 
Pumping Plant be limited II 
Does the Board believe it has the authority to place 
such limits on diversion at Tracy? 
MR. MAUGHAN: Well, Chairman Ayala, in Decision 1484, ~~~ 
I . 
!j wh1ch is incorporated in the COI and so on, there are some 
1
, limitations on how much can be pumped from those plants at 
i: 
~ certain times of the year, and they've been accepted and they'rP 
1
now being operated on that basis. 
il 
~ previous Board decision. 
And it came out of the 
CHAIRMAN AYALA: But you really believe the Board has 
25 the authority to just carte blanche set limits on any diversion? 
26 MR. MAUGHAN: Well, you know, I don't want to be too 
27 general, but if the indication is to protect certain prior water 
2H 
18 
rights, or whatever the values are, that seem to have the 
2 authority for the Board to do so, are se t by the Board and then 
they're subject to review by the judiciary. 
4 CHAIRMAN AYALA: Again, on Page 1-10, at the top, you're 
saying: 
"The amount of water pumped per 
7 water yenr at the [State Water Project) 
Edmonston Pumping Plant for use in the 
southern California portion of the 
10 [State Water Project) service area be 
II limited ..• " 
12 Again, why the limitations at Edmonston? 
MR. MAUGHAN: Well, this is a draft report. As I 
14 ~ indicated, my own view is in this particular area, they will not 
IS 1l be limited. I could address what I understand the staff had in 
16 1\mind, but I don't think it's going to go this way as far as this 




1 to pursue it. 
19 II 
20 11 it says : 
CHAIRMAN AYALA: Then further on, that same paragraph, 





equal to the quantity of water conserved 
23 1 through increased agricultural 
24 !I 
I 
efficiency in the San Joaquin Valley 
25 ! would be allowed." 
26 j "Increased efficiency." I've got a report here of the 
27 !"Irrigation Water Years in the Central Valley of California." 
2H !I 
II l --II· ·----·----·--·-····-·-·-·-·-··----·-·-·--···-···-·---·--·T -
II 
19 
This was prepared by the Division of Agriculture and Natural 
2 
Resources, University of California and also the Department of 
Water Resources, State of California, that says in part that: 
4 "Because of the significant amount 
of under-application, improvements in 
6 irrigation management may increase water 
7 use in some cases rather than save water." 
If we're going to be efficient in the Central Valley, it 
means we're going to need more water not less. So what are we 












MR. MAUGHAN: Well, Chairman Ayala, we had extensive 
testimony about that in Fresno during our Phase I hearings, and 
the representatives of the State and federal contractors did 
indicate that they were about as efficient as they could be over 
all; although I think something like 200,000 acre feet was 
suggested as a possible further reduction in current use. 
I We think that in the drainage areas, based upon other 
1studies concerning drainage problems and the selenium problem and 
I 
so on, that there are some areas with a rising groundwater table 
that, for that reason alone, may require some highly precise 
irrigation practices. 
Once again, this is something that came up, and there 
23 was testimony on both sides of this issue. The draft report 
24 feels that on the basis of that, there are opportunities for some 
25 more conservation in that area; not a lot, but some. 
26 CHAIRMAN AYALA: It seems to me that your staff didn't 

















MR. MAUGHAN: They read that report, sir, but they heard 
other testimony as well. Like I say, the 50-year old -- I mean 
50-year man out at Davis testified a couple hundred thousand acre 
I feet might be conserved. 
i1 CHAIRMAN AYALA: This report says that agricultural 
water conservation would produce less available water, not more. 
That's what it says. 
MR. MAUGHAN: I appreciate that's what the report says. 
CHAIRMAN AYALA: Let's go to the next page, Page 1-11, 
Item 2, and you're saying: 
"With regard to Figure 4, total Delta 
outflow in April through July to protect 
the Estuary will result in an increase 
over the long-term hydrologic period of 
1922-1978 of about 1,560 thousand acre-
feet." 
Bulletin 160 that the Department of Water Resources put 
out assumed that there would be no increase over the D-1485 
19 requirements in timing their construction schedule. The State 





million acre feet westerly. 
How can our taxpayers trust government when the one hand 
1
does not appear to know what the other hand is doing? I presume 
~ testimony was presented in front of the Board just to find this 
25 recommendation. I assume that's correct. 
26 I don't understand why you have the hearings if the 























going to get 1.5 million acre feet of water out of the two 
projects? 
MR. MAUGHAN: Well, two parts of an answer is that the 
l oepartment and the Bureau and others were all different parties. 
They were not the sole parties that appeared before the Board 
during the Phase I hearing, and there was testimony on their 
behalf and other testimony as well. 
I And the draft report is assuming that you can reduce the 
! export during the April-July period, and increase the Delta 
[outflow and, in turn, during the rest of the year, the other 
Ieight months, you would increase the exports, decrease the 
~ outflow so that the annual amount would not change. And I think 
! that is somewhat similar to Bulletin 160. 
I 
i CHAIRMAN AYALA: But you have to agree that this 
!statement is in complete conflict with the Department of Water 
11 Resources' plan for construction of facilities. When they 
i; 
~ construct the facility, they're not going to have any water to 
I 
!put in them, according to your report adopted by your Board. 
II MR. MAUGHAN: 
1realizes, and this is what was put in the draft report. 
This is a draft report, as the Chairman 
ij As I had indicated, we're going to consider further all 
l these physical facilities by the Board itself and review these 
,, 
I' 
!matters. This is not the final decision by any stretch of the 
imagination. 
CHAIRMAN AYALA: On the same page, Item 3. At the 





















"In either case, as demonstrated in the 
operations study, the capability to re-
cover this deficit exists in the other 
seasons of the year, albeit a change in 
export operations would be required." 
Now, you're talking about your operations study 
demonstrating this, and I'm told that such study is being 
conducted at the moment. It isn't completed yet. 
MR. MAUGHAN: Well, the staff did some preliminary 
operations study which they felt would balance that out. 
Again, we're still looking as a Board for other input, 
and the Department of Water Resources have definitely told us 
that they would make those studies and make them available to us, 
and we'll pay a lot of attention to them. 
CHAIRMAN AYALA: But you took that position, or they 
16 took the position on preliminary studies? 
17 MR. MAUGHAN: For our draft report, not for the final 
18 report. 
19 I" CHAIRMAN AYALA: Then on Table 1, the last thing and 
20 !then I'll see what other Members have to ask. On the Footnote 
l 
21 !Number 12, you're saying: 
22 "Exports above the values shown are 
23 permitted provided that positive down-
24 stream flows are maintained with a 
25 combined flow rate in Old and Middle 
26 rivers of at least 500 !cubic feet 













Is that calling for a Peripheral Canal-type of a 
facility? 
MR. MAUGHAN: It could be so interpreted by some. It's 
I 
Ia statement, again, that the reverse flow problem is of major 
concern as based on the testimony that we received. This is a 
footnote, again, put in the draft report indicating that either 
physical facilities or some other means should be found to keep 
the positive flow in that particular part of the lower San 
Joaquin River system. 
CHAIRMAN AYALA: You don't necessarily mean a separate 
11 facility? 
12 MR. MAUGHAN: It doesn't necessarily mean, but it 
13 doesn't necessarily exclude that, either. 
14 CHAI~~N AYALA: It could mean that? 
15 MR. MAUGHAN: Right. 
16 CHAIRMAN AYALA: Mr. Costa, do you have any questions 
17 1you want to ask Mr. Maughan? 
18 CHAIRMAN COSTA: A couple. 
19 Mr. Maughan, it's a pleasure to have you here this 
20 morning. 
21 Your draft that the staff has presented has created such ' 
n f a great deal of discussion throughout the state that some would 
23 I argue that you must be headed in the right direction since 
24 everyone can at least find something wrong with it. 
25 I have some concerns that have troubled me. From a 
26 philosophical standpoint, it seems to me that the staff is 
27 recommending to the Board that the way in which we deal with some 
2H 
24 
of the water quality problems today and in the future ought to be 
2 through the changing of the flow patterns. 
3 The Department of Water Resources, over the last three I . 
l 
4 years, has been attempting to grapple with these very same 
5 problems that you are currently looking at. It's been their 
6 determination, and they agree -- I think we all agree -- that the 
7 reverse flows are one of the most serious problems that we have 
8 in the Delta, and how we correct those reverse flows has been a 
9 source of concern, I think, to all of us. 
10 You or your staff is recommending that we correct these 
11 reverse flows through the changing of the flow patterns. The 
l2 Department of Water Resources, on the other hand, has been 
l3 recommending that we address these reverse flow problems through 
14 a means of what they call management decisions that involve an 
15 environmental impact statement process, that they are now through 
16 the second or third phase of, that potentially will require some 
17 facilities being implemented in the south Delta or central Delta. 
18 I'm wondering if you'd explain to me how those two 
19 approaches toward dealing with the reverse flow problem come 
20 together? 
21 MR. MAUGHAN: Chairman Costa, I'd be glad to try to do 
n that. 
23 A week ago Monday, the south Delta folk representative 
24 testified, and he indicated in his testimony -- and I think I 
25 understand this very well -- that the Department of Water 
26 Resources in that testimony indicated they were making studies 
27 and negotiating physical solutions to raise water elevations and 
28 also to cut back some of that reverse flow problem. 
25 
But he said that they ought to be hand-in-glove; that 
2 the physical solutions and the goal, both in terms of timing of 
finalizing those negotiations and setting where they want to end 
4 up, can work hand-in-glove with one another. 
5 
CHAIRMAN COSTA: But at least from a casual observer, it 
6 would not appear that the staff recommendation takes that into 
7 account in their initial report. 
8 MR. MAUGHAN: It will. I understand what you're saying. 
9 It does not to date, but I promise that we'll look at those 
10 physical facilities and those negotiations, the Board will, 
II before we finally work it out, and I think they can be made 














CHAIRMAN COSTA: You think they can be made compatible, 
jand you think that the two different areas, the arms of 
governments -- the State Board and the Department -- that have 
1 different roles but yet are chiefly involved in dealing with this 
! problem ought to come up with a solution that they can both 
I 
~ support? 
MR. MAUGHAN: Yes, with the risk of a little bit of a 
~ controversy over the Suisun Marsh agreement, but that went the 
l same way. The Board in 1485 set certain standards which they 
said if physical solutions would achieve the same result and 
require less water, that that would be satisfactory with the 
Board. 
CHAIRMAN COSTA: Some would argue that the staff's 
26 recommendation would in fact create a situation in which the 
27 Suisun Marsh agreement was no longer effective. 
28 
26 
MR. MAUGHAN: I'm aware of that particular --
2 CHAIRMAN COSTA: Do you agree with that assumption? 
3 
That was part of the hallmark that Congressman Miller took a 
4 great deal of pride in in his support of the coordinating 
5 operating agreement. 
6 MR. MAUGHAN: That's true, but as I say, the Department 
7 and the Bureau have proceeded to make some structural 
8 improvements which apparently are working so far. 
9 I realize the draft report says that we ought to accept, 
10 the Board ought to accept, that compromise in all except one 
11 respect. Since the draft report's come out, we've heard a lot of 
12 things about it. I would imagine that we'll reconsider what the 
l3 draft report says about that and 
14 CHAIRMAN COSTA: So you would say that the draft report 
15 does or does not reflect the agreement reached on Suisun Marsh? 
16 MR. MAUGHAN: It reflected the agreement with one 
17 exception. As I say, I think we'll look at that exception and 
18 see if that is supported by the Board. At the moment, certainly, 










CHAIRMAN COSTA: There's a great deal written in the 
1
report about maintaining flows and improving them in a number of 
instances which I think probably, where ever possible, makes a 
great deal of sense. 
How do you increase the flows in the winter and the 
, springtime, I'm interested in learning, and still maintain the 
.
1
1200 or so CFS flow in the American River, for example, in the 
summer months in August and September so that Mr. Isenberg and 
27 
Mr. Connelly and their constituents can continue to enjoy the 
2 opportunities abound that go with 1200 CFS flow down the American 
River? 
4 MR. MAUGHAN: Well, I think that particular matter has 
5 to be examined by both the Bureau and the Department's operations 
6 studies now. As I had indicated, the staff did some preliminary 
7 efforts for this draft report indicating that on the basis of 
8 their studies, they thought it could be done. There's some 
9 people who've seriously questioned that, and the Board really 



















CHAIRMAN COSTA: I would be most interested, because it 
seems to me that you can disagree as to what results you 
ultimately want to achieve, but if increasing the flows in the 
winter and the springtime mean that in fact in an average or a 
·. below-average rainfall year you don't have sufficient water 
supplies to maintain that flow, then my colleagues who represent 
1
this area will be able to, in fact, do what they've been critical 
of those of us further south, and that is being able to walk 
across that river in August without the good Lord's help. 
MR. MAUGHAN: All those matters, those upstream matters 
~ and the coordination really has to be looked at in great detail. 
!I I know that during the course of the staff's efforts on this, 
they had some models which didn't work out, and they had some 
other false starts. 
We need some more information, and that's why the 







CHAIRMAN COSTA: In your opinion, Mr. Maughan, does the 
ban on unreasonable use of water that is read in the draft 
I 
I report, do you think that that allows the Board to in fact ignore 
existing water rights and priorities in search of the optimum use 
of that? And what's the Board's view as the optimum use of 
water? 
MR. MAUGHAN: Well, Chairman Costa --
CHAIRMAN COSTA: I'm speaking of Burns-Porter and some 
9 l of the other prerequisites in California water law that have, in 
10 the past, been basically the guide. 
II MR. MAUGHAN: I think from the very outset of water 
12 rights being acquired, it's always talked about the 
13 reasonableness of use of those water rights. I think as time has 
14 gone on, because of the precious supply and the larger population 
15 and the bigger number of acres, there is need, a constant need, 
16 to be a little bit better if we can do it. 
17 Whether the Board can require it or not gets into a 
IR legal question. I certainly don't think, unless the evidence 
19 clearly shows that it's the reasonable thing to do, that _we would 
20 not be able to do that. If it's reasonable, and somebody under 
21 the old water right law was using 8 acre feet per acre, and it 
22 could be easily shown they could get by on 6, I think we would 
23 have some authority to move them down to 6. 
24 CHAIRMAN COSTA: So you're saying in fact you do believe 
25 that you have the authority in spite of --
26 MR. MAUGHAN: If it's reasonable. 






MR. MAUGHAN: It's got to be technically right as well 
2 as the authority. The answer would be yes. 
CHAIRMAN COSTA: When considering reasonableness in 
4 proposed Delta water quality standards to protect a resource such 
as, say, the salmon or striped bass, is it the Board's policy to 
consider what other total management strategies might be out 
7 there? 
MR. MAUGHAN: Yes. 
9 CHAIRMAN COSTA: Because in the staff report, you seem 
10 to limit yourself, whether it's by design or by accident, to what 
~ 
11 ' sort of options you have toward improving that. 
12 Then you would say that you would take into 
13 consideration 
14 MR. MAUGHAN: I would personally, yes. 
15 CHAIRMAN COSTA: That's you individually. You're not 
16 speaking for the Board? 
17 MR. MAUGHAN: I cannot speak for the Board, but I don't 
18 know that they would quarrel with me. 
19 CHAIRMAN COSTA: One other point, and I don't want to 
20 ·dominate your time, you said in the second page of your 
~ statement, in the first paragraph: 
~ 
21 
22 "Since the draft report results are 
23 being questioned, the Board urges 
24 others, principally the Department of 
25 Water Resources and the Bureau of 
26 Reclamation, to provide to all the 
27 parties the results of in-depth 
2K 
30 
operational studies of the regime 
2 suggested in the draft report as well 
as alternative regimes and physical 
4 works to improve reverse flow problems 
5 on the lower San Joaquin River. With 
6 regard to the second issue, I simply 
7 don't foresee such a limit being 
8 placed on annual exports at Edmonston." 
9 The Chairman questioned you a couple of times earlier on 
10 that point. Am I to interpret that that means that -- and I know 
11 you're speaking for yourself on that point -- that you're saying 
12 that we'll just then extract whatever water is necessary for use 
13 out of the Central Valley? 
14 MR. MAUGHAN: No. You see, the way I look at it --
15 CHAIRMAN COSTA: Because I don't know if you've made a 
16 political decision or if you've made a decision that you've got 
17 Ito divide and conquer, but it seems to me like you've had 
18 reconsideration about exports south of Edmonston, and I can see 
19 why. There's a lot of people that live south of the Tehachapis, 
20 1so why don't we just do like Mr. Isenberg does on occasion and 
21 pick a narrow political constituency and go after them. 
22 MR. MAUGHAN: That's not my basis, Chairman Costa. 
23 My view is up to the limit of the physical facilities of 
24 the two canals and the pumping plants, that when you have a high 
25 runoff, and high years of runoff, you've got to take advantage of 
26 them. So, I don't see putting any limit on the export in those 
I 
























Now, in low runoff years, when there's 
CHAIRMAN COSTA: We don't have as much problem when 
we're talking about high runoff years. We can make the system 
work a lot better. But it's the below-average years that create 
a lot of the problem. 
MR. MAUGHAN: Yeah, the average and below-average years. 
I think there'll have to be an apportionment, but I don't know 
that there's any limit that would always apply to each and every 
year. I personally don't. 
CHAIRMAN COSTA: I know, but what I'm trying to 
understand in your statement is, it seems to me that you 
reconsidered after looking at the staff report and some of the 
comments that were made, when you said: 
"I •.. don't foresee Jany] limit 
being placed on annual exports at 
Edmonston." 
I assume you're saying at average or below-average years. 
MR. MAUGHAN: No, I meant all years. 
CHAIRMAN COSTA: All years? 
MR. MAUGHAN: Yeah. 
CHAIRMAN COSTA: But then 
MR. MAUGHAN: I mean 
23 CHAIRMAN COSTA: -- by fiat I assume that you're saying 
24 that that doesn't apply to the Central Valley. 
25 MR. MAUGHAN: Well, I think there's a separation in my 
26 mind, anyway, that one of them is a legal limitation, and I don't 
27 see any of that applying to either pumping plant. There may be 
2X 
32 
physical limitations because of the availability of water that 
2 may occur in those dry and critical years, and there'll be a 
limitation because there just isn't water to send there. 
4 
I 
If you're talking about a legal limitation, I don't 
! think there's going to be a legal limitation on either one, in my 
6 mind. 
7 CHAIRMAN COSTA: You're talking about applying, then, 
9 
I standards or goals when you eventually complete this process? 
MR. MAUGHAN: Well, in terms of either of those pumping 
10 plants, there may be short-term limitations like there was in 
II 1485 in certain key weeks or months of the year, but on an annual 
12 basis, I don't personally foresee us putting an annual limitation 
l3 into the standards or the objectives. I think that would be 
based upon the other -- meeting the other standards and the 14 
15 
16 
17 other indirect factors. 
18 CHAIRMAN COSTA: I'm going to let you go, Mr. Maughan, 
19 but I think we'd like you, obviously, to stick around. I'm sure 
20 there are other questions. 
21 I guess I'd like you to define for me, because I know 
22 that there's going to be a lot of tossing about today of the 
23 terms used, standards and goals, especially as it looks towards 
24 the Board's process when you ultimately complete this process, 
25 and it's a very difficult task. I don't envy you. You have the 
26 whole history of California water and the battles that have taken 
27 place that are at your doorstep as you attempt to deal with this 






What do you mean when you talk about standards? What do 
you mean when you talk about goals? I guess whether you are 
representing the interests of the Delta, as Mr. Isenberg so ably 
,does, or whether you're representing the interests of Southern 
I 
I 
!California, as Mr. Ayala does, or whether you have the sort of 
I 
worldwide approach that I try to take --
(Laughter.) 
MR. MAUGHAN: I'm with you. 
CHAIRMAN COSTA: It's obviously a difficult task, but 
10 what do you mean when you're talking about standards and goals? 
11 How do you define that? How should we be looking toward that 




~ right now? 
Did you want me to try to address any more 
14 
15 CHAIRMAN COSTA: Yes. A lot of people are going to be 
lh throwing around these terms today, and I want to try to get some 
17 sort of feel for what you mean when you say standards or goals. 
IH Are we talking about standards, I guess, that would be 










would have the effect of law that we would attempt to achieve 
e ach year through the patterns of the flows of the waters of the 
~ State, and through whatever management magic Mr. Kennedy can 
work? 
or are we talking about goals that will be targets that 
we'll try to reach, but if we don't reach them, we won't find 
ourselves in a court of law the next year? 












As you know, we operate under the Porter-Cologne Act in 
l the water quality field, and basin plan emanate from there. We 
also have our water right authority. In the Racanelli Decision, 
as I understand it, he said we ought to separate those. 
I This is what we're going to try to do, and that's why I 
think we'll probably give further consideration to whether we 
ought to have either flow or export limits in the water quality 
' control plan, and deal with those in the s~sequent phase one way 
l or the other. 
I 
1
1 But the water quality control plan sets objectives. 
INow, in the federal Water Act, they call them standards. They're 
II . 
! about one and the same thing. 
CHAIRMAN COSTA: Objectives having the force of law? 
MR. MAUGHAN: Objectives -- there's some quarrel on 
15 that. According to Racanelli, the way I understood it, he said 
16 that from a legal interpretation of Porter-Cologne, you set 
17 objectives to protect beneficial uses on a reasonable basis, then 
IH you find out if you can obtain those objectives. If you can't, 











Therefore, I would not say they have the force of law. 
I 
That they are basically that which is reasonably needed to 
jprotect beneficial uses, but that you should then, in your plan 
lof implementations, come as close as you can to getting there. 
!You may not be able to make it. You may not attain it. 
!Therefore, I don't think they have the force of law. 
I 
Now, some people are saying the reverse on that, and it 










The rice herbicide issue has been tested in a lower 
2 court that said that there were enforceable limits, so we're 
. going to have to deal with that as we go along. 
4 CHAIRMAN COSTA: What do you think they ought to be? 
MR. MAUGHAN: I think that they are what Racanelli said; 
6 they ought to be reasonable goals, but you may not be able to 
7 attain them. I think it's very clear that you won't obtain them 
8 ' instantaneously. It may be obtained over a period of time, too, 
9 with steps of physical works and other factors that might go into 
10 that: better protection in terms of discharges and so on. 
II CHAIRMAN COSTA: So then, that's the approach that 
I 














MR. MAUGHAN: I think that reflects the Board, that the 
objectives we set in Phase II are reasonable objectives to 
protect beneficial uses, and the last phase we'll come as close 
CHAIRMAN COSTA: So when you complete this process two 
or three years from now, then those, in your view, will be 
objectives that we ought to be attempting to reach as we manage 
\our water resources in the State? 
~ 
MR. MAUGHAN: But then we'll show how close we can come 
I to it. 
Jthe best 
I 
And if we can't meet them, we'll take a stance: this is 
we can do in a reasonable fashion. 
CHAIRMAN COSTA: All right. 
Thank you very much. 
CHAIRMAN AYALA: Mr. Maughan, we have other Legislators 
27 who wish to ask you questions in this order: Senator 

























Senator McCorquodale, you are first. 
SENATOR McCORQUODALE: Thank you, Mr. Chairman. 
Jl 
I think that it's sort of a time-honored tradition 
; throughout the history of the world that the strong have always 
[ taken from the weak until they've taken everything, and then they 
battle among themselves for what they ' ve already taken. In the 
process of that, generally the weak get trampled. 
1
1 I just want to make sure that in this process, that 
~~ those of us in Northern California don't get trampled in looking 
at our interests of ensuring that there's adequate water here, 
l and that our resources are protected, and the beneficial uses as 
we see originally use of water and historically -- historically 
since the White man came to this area at least -- are protected. 
I In reading this report, Chairman Maughan, it would 
[appear that because you indicate the difficulty in dealing with 
l the San Joaquin, that you may just be writing off the San Joaquin 
as a viable river and nothing except for a drainage ditch. I 
!think Mr. Costa touched on that, but I was wondering if you could 
I 
~ reassure us that we are looking at water quality standards along 
lthe whole stretch of the San Joaquin? 
It 
[ MR. MAUGHAN: We are. As a matter of fact, the Regional 
Board, under some guidance from the State Board, recently dealt 
1with some of those waste discharges and trying to control them 
!better. 
We are going to continue to look at all of that. 
SENATOR McCORQUODALE: Would you intend to set standards 




















MR. MAUGHAN: They are -- it's my understanding, and 
it's going to be challenged before us, but they have already done 
! some of that. The answer is yes. 
SENATOR McCORQUODALE: We will hear, I'm sure, as the 
time goes on a lot of debate about, and you've gotten a lot of 
flack about including the flow standards in the draft report. 
But if we look at it from the protection of fish 
j standpoint, are there any other standards that you could adopt, 
'other than adequate flow of adequate quality water, to protect 
fish at this point? 
MR. MAUGHAN: The only other one that's been brought 
:forth is temperature. And there is not a total relationship 
!between flow and temperature, and temperature is very key both to 
l the salmon and to the striped bass. 
I SENATOR McCORQUODALE: One other area. In the section 
jthat you talk about conservation and the allocation of the 
/different percentages for the north, the south, and agriculture, 
:and categories there, where originally did those ideas come from? 






MR. MAUGHAN: In terms of conservation? 
SENATOR f.1cCORQUODALE: Yes • 
I! MR. MAUGHAN: Well, there's been a lot 
!conservation in the last ten or fifteen years. 
of work done in 
There's still not 
25 a lot of consensus in some of the areas. 
26 In direct answer to your question, based upon some of 






























therefore they're excessive. But no, they come from information 
that's been available from these conservation efforts. 
SENATOR McCORQUODALE: So the expectation, as an 
example, if the north conserved 10 percent, and Los Angeles 20 
percent, then at least in impact on quality of life as it 
!currently exists would be equal: is that correct? 
' MR. MAUGHAN: Well, you're putting some figures in there 
I that I don't know that I can totally support. 
\\ I do know that new development and the increasing 
population probably can do better in conservation than what's 
there already because of the costs of retrofitting and so on. 
Sometimes it's excessive. 
So, I can't give you the exact figures, but I think any 
and all of these areas, including the City of Sacramento, ought 
to be as careful with its water uses as it's feasible to do. 
CHAIRMAN AYALA: Senator Rogers. 
SENATOR ROGERS: I got in a little late. I hope I'm not 
repetitive. 
I would like to ask you a few questions, Mr. Maughan. 
It's my understanding that the Water Code states clearly that 
~ it's legislative policy that domestic and irrigation uses are the 
II 
highest priority uses of water in the state. 
Did your draft report, or the planning, or who ever 
worked on it, did they consider this policy at all? 
MR. MAUGHAN: I think so. I don't think there's any 
intent to short either the domestic user or the agricultural user 
!below what they're already using. But it was to make them be as 
I 
careful as possible with those uses. 
--- ----······--·-·····--···-·-··-·--·-·-·----·--·- .... 
39 
SENATOR ROGERS: Well, of course, I represent a part of 
2 the San Joaquin Valley. I don't know of anybody down there 


















In fact, I remember a report that I read that the 
Department of Water Resources published -- and Mr. Kennedy may be 
Jable to refresh my memory on this -- that said that they wished 
l that the farmers in the San Joaquin Valley used more water than 
I 
i they're using. They're being so careful and conservative that 
they were not getting adequate flushing below the root zone of 
the accumulated salts. 
How do you square that, I guess, with this plan for more 
conservation in the San Joaquin Valley? 
MR. MAUGHAN: Well, I'm aware of that report, and I'm 
aware that sometimes by being excessively careful, both in terms 
of salinity build up in the root zone and also in actually having 
insufficient water for full production, you can encounter what 
ji you're saying. 
The staff effort here was that in drainage areas, and 
I've read the Kern County Annual Reports which indicate that the 
I 
Jshallow groundwater is rising in a number of places, which means 
' 






to have to put in a drainage situation, which then presents 
kinds of problems. 
I 
So, the effort was made in areas where there's a rising 
25 groundwater table, where there's drainage, maybe the solution is 
26 extreme water conservation in those areas. The rest of the 
27 Valley, I think, is on a very high order of efficiency. I've 





























I agree with you that the San Joaquin Valley is very 
carefully irrigated by and large. And the report here does 
indicate some savings, but it's not comparatively very much, just 
a few percent is all that's required here. 
SENATOR ROGERS: On something else, the voters of the 
State and the Legislature approved the Burns-Porter Act sometime 
back, which meant completion of the State Water Project. I think 
we all agree to that. 
However, it has not been completed . 
MR. MAUGHAN: Not yet. 
SENATOR ROGERS: Pardon me? 
MR. MAUGHAN: Not yet. The yield is not there. 
SENATOR ROGERS: Your draft report, and I looked at it, 
I didn't see any plans or attempts or suggestions in there to 
complete this project. Why not? 
MR. MAUGHAN: Well, this has come through very loud and 
clear to the Board Members and to me that we should spend more 
time, and we intend to, on physical facilities, and address those 
from our standpoint. We're not going to do the building, other 
people will, but we will consider those physical facilities in 
our next go around before we finalize our standards or objectives 
here. 
SENATOR ROGERS: So, you're saying you are planning --
MR. MAUGHAN: Definitely. 
SENATOR ROGERS: to suggest ways of developing 
supplemental water supplies, but I didn't see anything in it. 
41 
MR. MAUGHAN: No, there's only a very little reference 
2 to it. 
What we'll actually do is, hopefully, we'll get other 
4 people to explain where they are in these plans to develop 
additional water supplies, and then we will go ahead and use our 
authorities as it relates to that and indicate how that would 
7 bear on how we set our salinity objectives. 
SENATOR ROGERS: Do you think that further addition to 
9 the report would include some type of Delta transfer facility? I 
10 hesitate to use the words "Peripheral Canal," but something? Is 
11 that going to be in there too? 
12 MR. MAUGHAN: It'll have to be considered. The answer 







SENATOR ROGERS: It'll have to be what? 
MR. MAUGHAN: Considered. I can't tell you right now 
whether the Board's going to support it or whatever they're going 
1 to do, but we'll ask for testimony and consider it very 
~ 
!carefully. 
SENATOR ROGERS: Let me zero in a little bit more on the 
20 fishery problem. 
21 I understand that your statf -- and I may have to call 
22 someone to support this -- admitted that they're unable to 
23 predict whether this plan, which would improve the habitat of the 
24 Delta, they're unable to predict whether that would produce 
25 higher populations of striped bass or salmon. They can't predict 




MR. MAUGHAN: Well, the Fish and Game officials that 
2 I've heard indicate that habitat is a precursor of a better 
3 \ situation for fish and wildlife. 
In terms of what you just said, the Board will look at 4 
5 it, will listen to both sides of that argument, and make the 
6 decision on what they feel is most appropriate under these 
7 circumstances. 
8 This is a draft, and it's been put out. It's stimulated 
people. People are going to come in with very strong statements 
10 now, and that, I think, will lead to a better final answer. 
II SENATOR ROGERS: I'm almost through, Mr. Chairman. I've 
12 got a couple more. 
13 Was there any consideration at all, or discussion at 
14 all, of the damage or havoc that this draft plan is going to play 
15 with the existing contra~ts that the people have with the State 
16 Water Project? 
17 MR. MAUGHAN: Well, the draft -- the people who put it 









to a better end result when we hear that. 
SENATOR ROGERS: The plan makes some assumptions that 
22 massive water conservation in the San Joaquin Valley and Southern 
23 California will make up for any water lost through the increased 
24 outflow through the Delta. 
25 Do you think that's a realistic assumption? 
26 MR. MAUGHAN: As I look at it now, and as I've listened 




offered, and we've indicated in my statement, and DWR and others 
2 are going to provide us more specific information on those areas. 
We'll take that under consideration. 
4 SENATOR ROGERS: Just two more, Mr. Chairman, and I'll 
5 be through. 
6 I. 
I'm sure you're familiar with the theory that was 
7 \ advanced by a lady named Phyllis Fox regarding the fact that a 
H lot of tules have been cleared out and replanted or replaced with 
9 crops like cotton. So, historically, we have a lot more water 
10 flowing through the Delta and the Bay now, much more than we had 
11 j in previous years. 
12 MR. MAUGHAN: I'm aware of that testimony. 
SENATOR ROGERS: Do you agree with that, or do you think 






MR. MAUGHAN: Well, I listened to it, and I listened to 
~ the cross examination. 
I. 
it 
1! The problem I have is how to make use of that 
[information, so it's still under consideration. 
i SENATOR ROGERS: I guess the way you make use of it is 
~~ to kind of put things in perspective here, in context. If the 
21 flow is much better today than it was 40-50 years ago --
22 MR. MAUGHAN: No, this was a couple hundred years ago. 
SENATOR ROGERS: Well, okay, even a couple hundred years 
24 ago, is it a proper approach to put pressure on the San Joaquin 
25 Valley and Southern California to help, I guess, to see that more 

























MR. MAUGHAN: My intent is not to reduce either the 
The Phyllis Fox informat i on, going back quite a few 
l years, is, you know, interesting , but t he facts are that the 
J striped bass have gone way down . So, we've got to look at the 
I impact upon some of the public trust values that have been 
! directed to us by the Racanelli Decision. 
SENATOR ROGERS: But has it been proven that the reason 
the striped bass population has gone down is because there's not 
! enough water flowing through the Delta, fresh water? 
I MR. MAUGHAN: There's testimony saying it's contributed, 
~ but it isn't probably the sole source of that. It may be other 
l factors, and we are trying to weigh all those. 
I SENATOR ROGERS: Let me ask you this: when you see 
moratoriums in Southern California on building and development, 
11 and it's probably going to become more widespread, how do you 
I 
' balance that with using water for increasing the flow through the 
~Delta, as compared with preventing people fr~ building homes 
fwhere they would like to? Where are your priorities there? 
,I MR. MAUGHAN: I can only give you my own personal views, 
'I ' and they are, like I said, that I would not try to reduce 
24 1 agriculture by any action that we take. I would not try to 
25 
I 
,estimate what the population growth is. We'll take other 
' people's population growths and provide, in my judgment, in any 













But that means that there may be a number of things 
that'll have to be done, and that means high conservation; it 
means a lot of reclamation, and it may mean some water transfers 
which are taking place right now. And all those things have to 
be brought into focus. 
SENATOR ROGERS: One final question, Mr. Chairman, if I 
may, and then I'm going to be through. 
Do you think this draft report maybe has created more 
and more serious problems than it purports to solve? 
MR. MAUGHAN: I honestly believe, Senator Rogers, that 
this draft report, it caused a lot of attention being paid to it. 
ji think all of the water community, the water users, and the 
environmentalists, and so on, have their attention drawn to it. 
In my judgment, that's good because the high, intense 
interest in this will bring to pass, I think, the best end result 
16 of all this. We're not a sleepy people nowadays, or we're not 
17 passive. We're active. I think that's a good thing to have, 
IH because I'd rather be involved in that kind of a situation than a , 
19 !passive 
I SENATOR ROGERS: Thank you, Mr. Chairman. 
situation. 
21 Thank you, Mr. Maughan. I appreciate your comments. 





24 ASSEMBLYMAN ISENBERG: Mr. Maughan, I just want to 
25 I clarify one point on your formal statement. 
2h You indicated in your discussion on the salinity aspect 
27 that the Board was not intending to modify the draft report or 
2H 
46 
deal with that section of the draft report until the end of the 
2 , hearing process. 
3 
Is it also the Board's intention not to, Thursday and 
4 
for some months thereafter, not to walk through that report, 
5 changing the draft recommendations, but instead to wait until 
6 comments have been received? 
7 MR. MAUGHAN: It depends on what we decide on Thursday. 
One of the considerations would be to reformulate the 
9 workplan, which is two years old, and maybe divide some of these 


















have to wait and see. 
ASSEMBLYMAN ISENBERG: Well, reformulating the workplan 
not the same as judging whether recommendations are accepted 
unaccepted. 
MR. MAUGHAN: No, all right. A direct answer to your 
question, you'd have to wait until all the information's in 
~~~~ before we make any final decisions, yes. 
ASSEMBLYMAN ISENBERG: Since the draft report came out 
!late last year, everyone who has ever consumed a glass of water 
in the state has had something to say about it, myself included. 
Do you detect a wild enthusiasm on the part of the 
lvarious water interests in the north, the south, and the central 
!for adopting a new water ethic in the state? 





ASSEMBLYMAN ISENBERG: No, I understand that. Given, 
however, your experience in dealing with intractable issues and 
1
intractable people, and from your statement, I know, from your 
lather public utterances, I assume -- I know you believe that in 
1
1 fact we have to be more rational about how we deal with water, 
! tell us how you expect to finesse the movement of all of us who 
7 are in the water battles off our old established positions? 
MR. MAUGHAN: You're not going to creep up on us, I'll 
















ASSEMBLYMAN ISENBERG: We're all too edgy for that. 
MR. MAUGHAN: That's right. 
So, I think it's a little bit of shock tactics. It at 
least brings everyone's attention to it, and I'm very serious 
,when I say I'd rather deal with a bunch of people who are angry 
land irritated than I would with a bunch of people sitting on 
their hands. 
ASSEMBLYMAN ISENBERG: Well, you've done that. 
MR. MAUGHAN: That's one thing. 
i ASSEMBLYMAN ISENBERG: Unlike some of the other 
I 
I · t' h 1 d' f' h h b 1 d s1tua 1ons, w ere ong-stan 1ng water 1g ts ave een reso ve 
because of either a real or a perceived crisis, it appears to me, 
based on your observations about the needs, the prohable needs, 
of Southern California for additional supplies out of the Delta 
not being necessary for the next 20 years, I'm just trying to 
1
figure out how you intend to push us all along, other than get us 
M 1mad. We come to the Board meeting; we all beat you up; you go 





You must have some other ideas in mind. Not that you 
2 necessarily would want to tell us, but I'd sure be fascinated if 
you would. 
4 
MR. MAUGHAN: Well, you know, I think the Board has 
5 
quite a bit of authority, both under the Constitutional waste and 
unreasonable use and the old water right authority in 
7 Porter-Cologne, to do a number of these things. 
8 But I think it's far better if we can get people's 
9 attention to it, and we had some people let me digress to say 
10 that we had some people from the Long Beach area the other day. 
II And they laid out a program which I think is outstanding in terms 
12 of water conservation. I think a lot of people down there are 
13 doing it. I know that some of the industries have come in and 
I 
14 ~ told us how they've cut their use 40 percent in the last 5 years, 
15 I and 12 percent in the last 2 years. 
16 What I'm trying to say is, people think that we're going 
17 to require those same individuals to increase their efficiency 
18 even more. That is not the case. We want all people to do it. 
19 And like the industrial person said to me -- he happened to be a 
20 · 1 person from Anheuser-Busch, I' 11 mention -- I said, "Can you 
21 speak for other industries? Have they done as well?" And he 
22 said, "Oh, absolutely not. I can't even speak for the other beer 
23 industries." 
24 What we want to do is find out the whole spectrum. And 
25 that's what, in my mind, what we have to do. The same thing with 
26 agriculture. Most agriculture people are doing very well, but 
27 some of them are not, and we want to get all of them to do it. 





ASSEMBLYMAN ISENBERG: Thank you, Mr. Maughan. 
2 Thank you, Mr. Chairman. 
CHAIRMAN AYALA: All right, Mr. Wyman, then Mr. Kelley, 
4 
7 
and then Senator Doolittle. 
ASSEMBLYMAN WYMAN: Thank you. 
My questions really have to do with the notion of the 
! reasonable use doctrine. 
I 
H It occurs to me that the reasonable use doctrine, and in 
9 your opening statement you made a statement to that effect, on 
10 Page 4 you said: 
11 "Not a single person has questioned 
12 the fact that balancing and protecting 
13 economic, regional, and public trust 
14 values .•• " 
15 is important. You say, "Good advice, and we are trying to do 
16 1 that." 
17 Do you believe that the staff did that insofar as they 
IH were unwilling to consider water out of the Delta Plan for 
19 meeting the fish needs of the State? 
20 I'm told that during the workshop, the Board's staff 
21 indicated that out-of-Delta management activities were beyond the 
I 
22 ,I scope of the proceedings. 
I 
23 It seems to me that that's contrary to the balancing 
24 that you discussed on the public trust issue. 
25 MR. MAUGHAN: I think we need to broaden that out. I 
26 think the staff perspective, in light of what's happened 




ASSEMBLYMAN WYMAN: Not on l y does that seem to make it 
2 too narrow, if that limitation is unsupportable, --and that's 
your testimony, that you think that limitation at the hearing was 
4 unsupportable -- if that's the case, you seem to be saying that 
the identification of this million-and-a-half acre feet might not 
6 be necessary if we have other solutions. 
7 MR. MAUGHAN: I'm in effect saying that. I think we 
9 
10 
II ASSEMBLYMAN WYMAN: Don't you think if that had been 
12 
alternatives, maybe we wouldn't be here today? 
14 MR. MAUGHAN: Well, I think that it takes a little 
15 education. I've been around a long time, over 40 years. And 
I 
16 l, that doesn't mean that we always understand the reaction of all 
,I 












I don't feel, personally, very upset about the fact that 
I maybe 
I 
I time to deal with it than if we'd tried to do it earlier. 
there's been a lot of commotion, and maybe now is a better 
1 ASSEMBLYMAN WYMAN: But this report talks about the 
I 
ij dedication of huge flows of water that affect the very livelihood 
~ of areas that many of us represent, without -- as Senator Rogers 
indicated -- going into a discussion of ways to get additional 
water. 
So, I can't see the value in the confusion of 
I 








value of that? We have the case, the Audubon Society case that 
2 the Supreme Court heard in '83 that said specifically that all 
uses include public trust uses. Now, that's established law, and 
4 it means the folks who want to protect the fish have to have 
their interest balanced. 
And you're saying, well, all the commotion that was 






MR. MAUGHAN: Well, no, I think that the draft report 
tried to consider the public trust values more than they've been 
considered heretofore. There is an effort to -- and we took 
!testimony on upstream values as well as the Delta, but just how 
~ to deal with this; it's never been done before. This is one of J., 












I'll speak for myself. I've been around a long time on 
But I also want to say that I've observed here in 
!
California there's been efforts to add to the physical facilities 
in the state for some time, and there's been very great 
~~ difficulties. The Peripheral Canal situation went down in 
22 defeat. There's been a lot of consideration of raising Shasta, 
i 
24 
!building Cottonwood, building Auburn, and on and on. So, all 
[these things are very complex. There's a whole mass of 
25 population out here who have different interests. 
26 I don't think that there's been any easy, clear course 
27 of action on how to deal with this. And I think we're just 
2H 
1 
trying to h~lp out_. -·-·-·-·-·-·-··-·---
·----·-----·-----· 
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ASSEMBLYMAN WYMAN: Dr. Maughan, the issue isn't the 
2 
complexity. We understand the complexity. That's why people 
3 
such as Mr. Costa and others in the water policy development area 
4 have tried to initiate compromises that at least in some way 
settle this area of law. 
6 But I don't think that adequately answers the 
7 unwillingness to consider management programs other than 
8 transportation of water to the South. It isn't a matter of 
9 complexity. 
10 It was seemingly an unwillingness even to consider that 
II alternative because of some lack of notice. I think the Board 
12 has that authority inherently to look at alternatives, including 
13 \water in the system that can be managed without exporting 
14 addi tiona! water. 
15 MR. MAUGHAN: As I say, I've been around a long time, 
16 and I keep learning. I say we are going to look at that now. 
17 Maybe we should have looked at it earlier, but we didn't. 
IH ASSEMBLYMAN WYMAN: Thank you. 
19 CHAIRMAN AYALA: Mr. Kelley. 
20 ASSEMBLYMAN KELLEY: Mr. Maughan, my questions are 
21 somewhat procedural and technical in nature. 









MR. MAUGHAN: You mean totally? 
ASSEMBLYMAN KELLEY: Totally. 
MR. MAUGHAN: Totally, we have a little over a thousand; 
~ about half of them in the regional boards and half of them at 
1headquarters. 
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ASSEMBLYMAN KELLEY: What's the budget for the Board? 
2 MR. MAUGHAN: Somewhere around $35-40 million. 
ASSEMBLYMAN KELLEY: In the regional boards, you have 
4 nine regional boards -- wait a minute. Going back to the staff, 
5 how many attorneys do you have at your disposal up here, not 
6 counting the regional boards? 
7 MR. MAUGHAN: Well, the ones for the regional boards are 
H headquartered in our office, and they represent the regional 
9 boards. We have, I think, it's either 17 or 18. 
10 ASSEMBLYMAN KELLEY: Did the regional boards have any 
II input in this report? 
I 
I t-1R. MAUGHAN: 12 Regions 2 and 5 were briefed as we went 
I 
1
1along on it. 
14 ASSEMBLYMAN KELLEY: The regional boards did not have 
15 ~ any input? 
16 ' MR. MAUGHAN: Not really. 
l they did, but not on the other. 
II ASSEMBLYMAN KELLEY: The 
17 
On the pollutant document 
IH report that has been submitted 
19 1 that's been made public that is the base of this hearing, it was 
~J submitted by the staff, or drafted by the staff basically before 
,I 














MR. MAUGHAN: Definitely not. 
ASSEMBLYMAN KELLEY: When it goes to the Board, as 
Chairman of the Board, you're going to make some sort of a 
recommendation to the Board based upon comments that have come to 

















What is your action? What are you contemplating when 
the report goes to the Board officially? 
MR. MAUGHAN: Well, what has happened in previous not so 
far-reaching matters as this, we've had staff put out documents 
I 
!\ that, after we've held a hearing and got. ten comments, we've 
~~ withdrawn it and put out a brand new set of documents for 
consideration. 
ASSEMBLYMAN KELLEY: Do you make recommendations to the 
! Board as to what their action should be? 
MR. MAUGHAN: No, we listen to all the comments, and in 
open session we decide whether or not to return it to staff or 
not by 
I 
!I - ASSEMBLYMAN KELLEY: So the Board has the option, then, 







MR. MAUGHAN: Absolutely, yes. 
ASSEMBLYMAN KELLEY: When will this be submitted to the 
MR. MAUGHAN: The way it's going right now, we're 
20 considering on Thursday of this week whether or not we ought to 
21 go back and ask the staff to look at the workplan and maybe make 
22 some revisions in this report before it's even sent out for 




ASSEMBLYMAN KELLEY: Were the procedures that you 
far as your action? 
!followed here 
lyou follow as 











ASSEMBLYMAN KELLEY: In other words, you make it public 
!before you submit it to the Board? 
MR. MAUGHAN: No, we take what the staff has put 
together, and if we think it's worthy of getting public comment 
before we go further, they are given the permission to go ahead 
and publish it so that we get these comments coming back to us. 
ASSEMBLYMAN KELLEY: Knowing full well that this was 
10 going to be somewhat of a controversial report, wouldn't it have 
11 been more appropriate to let the Board see the staff's draft 
12 before it was made public? 
13 MR. MAUGHAN: Well, as I say, the Board asks the staff 
14 to put something together. They look at it, and they decide 




Jbecause the Board, in these complicated matters and in many 
1: 
!! matters that come before us, really want the outside comment as 
:I 
ll well as the State comment early on -- we don't want to wait until 
I 
19 the end of the process -- so we then can reformulate if 
20 necessary. 
21 ASSEMBI.YMAN KELLEY: nut the Board has taken testimony 
~, for at least a year-and-a-half around the State of California on 
I 
2] /various interests from various parties upon which this is 
I 
24 supposedly based. There's some question about that, but this is 
25 the basis upon which that report has been drafted; correct? 
26 MR. MAUGHAN: Yes, that's true, but the interpretation 
27 Some people, experts, 
2X 
lwe heard a lot of contradictory testimony. 
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would get up and say this, and some other experts would get up 
2 and say that. 
3 ASSEMBLYMAN KELLEY: I'm very well aware of that, but 
4 the experts -- and I'm assuming this is the legal people that 
5 have drafted this. 
6 MR. MAUGHAN: Oh, no, no. It's almost exclusively 
7 biologists, engineers, economists, and people with those kind of 
H backgrounds. 
9 ASSEMBLYMAN KELLEY: Well, so this week sometime this 


















.MR. MAUGHAN: No, no, sir. This week we've already 
postponed any further hearings until we decide whether we want to 1 
~ redirect the staff to do something other than what they've 
already done. 
ASSEMBLYMAN KELLEY: Who makes that decision? 
MR. MAUGHAN: The Board will discuss it on Thursday in 
open meeting, and we'll jointly, through consensus or through 
1majority, we'll direct the staff what to do next. 





MR. MAUGHAN: It's not going to be considering that 
ASSEMBLYMAN KELLEY: Thank you. 
I 
I 
CHAIRMAN AYALA: Is there a possibility that the Board 




MR. MAUGHAN: That's what I indicated. Sure. 
CHAIRMAN AYALA: Is there a good possibility of that? 
I 
57 
MR. MAUGHAN: I think there's a good possibility that 
2 the Board will ask the staff to change the workplan and then 
3 I revise the report before it actually goes out for final comment. 





rsome opposition as it went along, but I don't think you ever 
dreamed it would be this kind of opposition to it. 
MR. MAUGHAN: I didn't think it would be this intense 
because we look in the second phase, we get these kind of 
.I 
;; comments, and then we might even revise it at that time. 
CHAIRMAN AYALA: Probably your best way out is to reject 
11 I the whole thing and start from scratch. 





need to reject the whole thing. I think we need to separate the 
lparts that se~ to have a need to be considered before the rest. 
jl CHAIRMAN AYALA: What is the timetable for that 
,I 
! information? When do you have to have that information? 
MR. MAUGHAN: Well, we set our own timetable originally, 
18 
1
jand if one of the scenarios would be to ask the Board to 
!I 
I 
19 reconstruct the workplan, in, say, 30 or 45 days, we'd consider 
20 it, and then we may have to revise the report, and that may take 
then get the comments on it. 21 ~ three or four months, and 
I CHAIRMAN AYALA: There's no statute that says that by a 
1 ct~ rtain date 
24 MR. MAUGHAN: No. 
25 CHAIRMAN AYALA: the standards will be raised in the 
26 'Delta or 





CHAIRMAN AYALA: -- or set in the Bay for the first 
2 time? 
3 MR. MAUGHAN: No. 
4 CHAIRMAN AYALA: No statute that says that? 
MR. MAUGHAN: No, there's none. 
6 This was set up by our own prehearing. We set up the 
7 schedule. We're behind that schedule, but it was set up by us, 
8 not by imposing it upon us. 














CHAIRMAN AYALA: Yes, Mr. Kelley. 
ASSEMBLYMAN KELLEY: It appears that the people from the 
1Central Valley, those of us sitting here are from Southern 
!California, have our work cut out for us, contacting those 
~ Members of the Board, expressing our views as to how we feel 
li about this report, passing that on to them. Let them know how we 
! feel what should be done with the report. 
I 
CHAIRMAN AYALA: All right. 
The reporter needs a break of about five minutes. We'll 
call a recess for about five minutes. 
(Thereupon a brief recess was taken.) 
CHAIRMAN AYALA: Take your seats so we can reconvene the 
23 ' hearing after the recess. 
24 Senator Doolittle. 



























be directed, obviously, towards the water quality in the Delta 
itself. 
There is an implication somehow that the upstream uses 
lmight be subordinated to the overall water quality of the Delta. 
Is that your impression? 
MR. MAUGHAN: Not exactly. 
It's my understanding on the basis of the public trust 
doctrine itself, as announced by the courts, that if public trust 
values were not considered when rights were promulgated to 
various people, that in times of stress on the public trust 
values, that everyone may have to share in protecting those 
public trust values on a balanced basis. 
For instance, if the upstream areas are using water in a 
very dry year with senior rights associated with them, and the 
!public trust values are being adversely affected, I don't think 
! they would be shut of by any means, but they might be required to 
l share in using a little less water in those dry years to protect 
public trust values; something like that. 
SENATOR DOOLITTLE: Have you had a chance to -- and you 
~ probably haven't -- to read Senator Nielsen's letter that was 
·' passed out here? 
MR. MAUGHAN: I have not even seen that particular 






SENATOR DOOLITTLE: Well, I just would hope --
I 
frequently I observe in these discussions about the Delta, you 
hear a lot from San Joaquin interests, and farmers in the Delta 
and Southern California, but you don't hear a lot from those 
I 


















I have a real concern, as you go forward, that the area 
/ of origin rights be protected. We have the anomaly that some of 
our counties of origin have some of the worst water availability 
problems, and we don't want to see, through policies promulgated 
by the Board, an exacerbation of that dilemma. 
MR. MAUGHAN: We're very much aware of that, Senator. 
We did hold a hearing in Redding and heard already from a number 
!\ of people from the areas that you're speaking, and then when we 
~ get into our Phase III and the water right area, we'll have 
!! detailed testimony on their rights and their future aspirations. 
II SENATOR DOOLITTLE: I look forward to the further 
development of the issue. 
Thank you. 
MR. MAUGHAN: Thank you. 
CHAIRMAN AYALA: Doesn't the protection of the area of 
origin exist in statute today? 
MR. MAUGHAN: The area of origin protection is there to I -
I don't 
1 think it's a protection against the realization of the public 
I~ protect against the State Project or any major projects. 
19 
20 trust protection. I'm not aware if it does. 
21 CHAIRMAN AYALA: Senator Kopp. 
22 SENATOR KOPP: Thank you, Mr. Chairman. Thank you for 
23 inviting me to join this respectable Committee, respectable so 
I 
M far this year. 
25 I would like to know, where do you expect to go with 







MR. MAUGHAN: Well, the draft report states that there 
was insufficient information in the view of the staff to set such 
standards. 
I suspect that some of the people interested in the Bay 
will challenge that, and we'll hear more comment on that, and the 
Board will then have to make its final decision. 
SENATOR KOPP: Let me see if I can ascertain whether the 
8 Board -- if you can speak for the Board, fine; if you can't, 
9 whether you as the Chairman -- believe that you are mandated 
10 you, meaning the Board -- to establish Bay quality standards? 














SENATOR KOPP: You don't think you are? 
MR. MAUGHAN: No. 
SENATOR KOPP: All right. So that in order to be 






MR. MAUGHAN: Something, either statutory or case. 
SENATOR KOPP: Or case law. 
MR. MAUGHAN: Right. 
SENATOR KOPP: But the issue that remains, irrespective 
~ of an obligation, is whether in the exercise of discretionary 
]power, there is enough information available now? 
I 
That's exactly correct, in my mind. MR. MAUGHAN: 
SENATOR KOPP: Thank you, Mr. Chairman. 
CHAIRMAN AYALA: All right. 
Any other questions? If not, I have one final one for 




The draft plan seems to focus on the fishery as the most 
2 important resource to be protected. Is it your opinion that 
either the public trust doctrine or the Racanelli Decision 
4 requires that fishery resources be given any type of priority in 
5 the hierarchy or uses to be protected in a water quality control 
6 plan? 
7 MR. MAUGHAN: The direct answer is no, I think they have I 
8 to be considered, but it has to be on a balanced basis. 
9 CHAIRMAN AYALA: They have no priority? They should be 
IO considered, but they do not carry a higher priority than domestic 
11 or agriculture; do they? 
12 MR. MAUGHAN: They don't in my mind. The only thing 
that I would quickly comment, if they were ignored before 
14 entirely, and you come along and give them some consideration, 
15 that means there may be an appearance that you're giving them 
16 I, more, but it's got to be balanced. 
17 CHAIRMAN AYALA: I'm not talking about ignoring them 







lwe all know, dictates that domestic use is the number one use, 
I 
~~ beneficial use. Number two is agriculture. Number three is fish 
land game. 
There's been attempts in the past, as this draft appears 
to be attempting, to give them a higher priority. 
MR. MAUGHAN: It's got to be balanced, considering all 
25 of those. 




If you wouldn't mind sticking around, there may be some 
2 questions we'd want to ask of you. 
MR. MAUGHAN: No, I'm very interested in what other 
4 people have to say today, so I'll be sticking around all day 
5 long. 
6 CHAIRMAN AYALA: Yes, fish are very important, but so 
7 are people, as far as I'm concerned. 
H Thank you very much for your testimony at this point, 














We'll go on to the second witness. We're taking all 
!morning, but I think it's well spent. 
!good questions. 
Very good testimony, very 
The next witness is Mr. David Kennedy, Director of the 
Department of Water Resources. 
I 
MR. KENNEDY: Thank you, Senator Ayala and Mr. Costa. 
I! 
I! 
For the record, David Kennedy, Director of the 
lj Department of Water Resources. 
I do have a brief prepared statement, Mr. Chairman, that 
1I believe has been distributed to the Members of the Committee. 
I In the interests of time, though, unless you would like 
me to go through it, I will defer that and just make a few 
1opening comments, and then see what questions you have . 
I 
CHAIRMAN AYALA: I think that would be quite all right. 
24 Go ahead, Mr. Kennedy. 
25 MR. KENNEDY: The Department has had a lot of concerns 
26 about the report. You will hear about many of them from other 


















First, the report appears to brush aside or disregard 
the negotiated settlements the Department has worked out in 
, recent years and is continuing to work on. And we feel that in 
1l these very complex resource issues, negotiation is quite often 
I the best way to get a balanced answer. 
The second concern we have is with the environmental 
j impact ~rocess that we have under way that the report essentially 
!\ ignores. The Department of Water Resources has three significant 
~ EIR-EISs under way at the present time: one for the South Delta 
I 
facilities; one for the North Delta facilities; and one for Los 
Banos Grandes Reservoir. The first one of these for the South 
Delta will be out in draft form this summer. The North Delta 
~ draft will be out early next year, about a year fr~ now. And 
~ then the Los Banos Grandes EIR-EIS will be out next year, 
11 
lmidyear. we feel these are very important planning documents that 
17 somehow have to be integrated with this water quality plan. We 
IH were concerned and somewhat disturbed that the report seemed to 
19 ignore or brush aside all of these efforts. 
20 Now, I'm encouraged by the comments that you heard today 









the Board and its staff in the last two months since the draft 
ll report was released. We've talked a lot of different interests. 
I • 
' Generally speak1ng, I'm encouraged at the very positive response 
lwe've had, that the Board and the staff are willing to examine 
'I 
!all of the points that we've raised. I think in the coming 
months we will work our way through some kind of a process to 




















Mr. Chairman, I think that's all I need to say for 
openers. 
CHAIRMAN AYALA: Mr. Kennedy, your Bulletin 160 and this 
report appeared to come from different worlds. You assume 
I 
operating to the existing standards; they impose an additional 
1.5 million acre feet requirement westerly on the system. A 
major, major difference, as you well know. 
Does this mean that the administration does not support ' pI 
I 
Jthe construction of facilities they endorse in Bulletin 160, that 
~ you endorsed? Or does it mean they should be on line now? 
Can you provide this Committee, also again, on your 
!personal views on the quality and substance of that draft report? 
That report, again, went on the assumption that there would be no 
additional diversion from this system into the Delta, and your 
facilities should be on line, or would have been on line. Now 
they're removing 1.5, if they approve the draft as it is, 1.5 
million acre feet of water. 
There's a vast difference in the two approaches, so I 
know which one the administration supports, if any. 
MR. KENNEDY: I would agree with you, Senator. There is 
2l ID significant difference between the Bulletin 160 approach and 
' 
22 this draft plan. 
23 And the Bulletin 160 approach, together with the 
24 environmental impact processes that we have under way, are the 
25 administration's efforts to deal with this group of problems. At 
26 the time we put out Bulletin 160, if I recall, you held a hearing 

















1485 criteria were the only criteria that any of us had to go on, 
so that's what we based our planning on at that time. 
Now, we have begun the environmental impact process for 
1
1
these facilities. To the best of our knowledge, each of these 
facilities that I've named -- North Delta facilities, South Delta 
I facilities, a new reservoir at Los Banos Grandes -- all of those 
are very important in meeting our long-range water needs and 
dealing with our water problems. Each one of these programs is 
lon as about as fast a schedule as we could put together. That 
1
1 is, even if somebody said we've got to move it faster, just by 
the nature of the types of studies -- the biologic-type studies 
and other analyses that have to be done -- I'm not sure we could 
move up any of these facilities. 
Now, going to maybe the heart of your question, suppose 
that this draft plan were to ultimately be the criteria, then we 
jwould have some very significant problems. And I think we would 
I 
!have to take a look at very fundamental issues about what else 
' 
18 can be developed, what is reasonable. Just as you indicate, 
19 Senator, these are very significant departures from where we 
20 ! thought we were going. 
1 At this point, I think, it would just be premature to 21 
22 speculate on exactly what would happen. 
24 
1
j CHAIRMAN AYALA: You've indicated that your staff and 
1 the Control Board staff are working together on the modifications 
25 that may be forthcoming, and you're working together for the 
26 first time. 














CHAIRMAN AYAI.A: I think I understood that the Control 
Board staff did not even touch base with your staff when they 
~ were coming up with the draft report. 
MR. KENNEDY: Well, that's essentially true. I covered 
that in my prepared remarks that I've handed out to you, and I 
might just go ahead and comment further about that. 
The Board and the staff, in preparing this plan, tried 
to combine their hearing process for the water quality plan with 
l
the hearing process to develop a quasi-judicial record for use in 
' our water rights proceedings, which will come under Phase III. 
II In doing that, they set up some very stringent criteria about 
!talking to the Board and its staff, no ex parte contacts, that 
!kind of thing. 
I believe in retrospect, most of us feel that that was 
!probably not the best way to go about developing a plan. By 
!definition, any comprehensive plan should involve a lot of input 
~ from lots of sources, not just the two State departments, but 
I 
environmental interests, our water contractors, everybody who 
IQ thinks they're affected. That's the way we're approaching these 
20 
11 
environmental impact statements for Delta facilities, and I think 




more inclusionary process. 
It 
2:\ I CHAIRMAN AYALA: But the good news is that you are 
24 working together now. 
25 MR. KENNEDY: We are working together, yes. 
26 CHAIRMAN AYALA: Mr. Costa, any questions? 











Mr. Kennedy, in your Bulletin 160-87, you assume that if 
you built Los Banos Grandes and completed the Kern County water 
banking facility, and completed the process with the EIR-EIS, and 
were able to deal with the facilities on correcting the reverse 
flows in the Delta, that if I'm correct, I think you estimated in 
your Bulletin that you'd still be 400,000 acre feet short, 
approximately, by the year 2010 in providing supplemental water 
for the long-term needs of this state: is that correct? 
MR. KENNEDY: I believe those numbers are in the right 
ball park. We did indicate some possibilities for closing that 
l gap, but I think your premise is essentially correct. 
CHAIRMAN COSTA: That's assuming that all those 
13 facilities in fact carne on line: Los Banos Grandes, which is a 
14 considerable ways off: the Kern County facility you're in the 












lj problerns that 
in the Delta, given all the past history and 
have surrounded that particular area. 
I I guess I'm trying to state that for the record because 
I'd like you to explain to me and to the Members of both 
!committees if the staff recommendations were to be implemented, 
~ taken as is, so to speak, h~ would you be able to proceed 
\~ through that process? Or would you be able to proceed through 
1
that process in trying to provide for the long-term water needs 
lot this state? 
MR. KENNEDY: Well, assuming for the moment your point 


























CHAIRMAN COSTA: The idea is that these facilities, that 
you've been planning for a number of years, the Department's been 
working on with everybody, a very inclusive process as you've 
described it, would produce an additional supplemental water to 
take into account our increasing population and some of the other 
challenges, the demands, that growth will create for California. 
Would there be any extra water, I guess is what I'm 
! asking, for that purpose if we were to meet this draft plan? 
I MR. KENNEDY: Mr. Costa, our preliminary review of this 
lset of criteria is that even if we went ahead and were able to 
construct all of the facilities that you've outlined and that are 
in our program, we would still be further back than we are at the 
!present time. That's our preliminary review, is that we could 
1not even keep even with the present water demand on the projects 
lif we went ahead with these criteria. 
l Now, that's a preliminary cut at it. We have not made 
! the operations studies, and that's one of the things we're 
!starting to do. 
I think Mr. Maughan in his testimony indicated that the 
Board's staff -- he said this in response to a question -- had 
~ the Board's staff made operations studies of their plan. My 
I 
understanding is they did not actually make detailed studies, but 
did what we would call back-of-the-envelope calculations; and 
that they agree with us, that we now need to take those criteria 
and test them with an operations study. 
Now, we are not happy about having to take all this time 


















like that, but we don't see any alternatives. They've set these 
proposed criteria out with some very tentative calculations, and 
we all need to go through some kind of a review process to see 
just what are the effects of those. 
Our judgment at this time is the effect will be that, 
even with all of the things that we are trying to go forward 
with, we would still be further back than we are at the present 
time. 
CHAIRMAN COSTA: Let's deal with some more specifics. 
In your view, then, could the State and the federal 
contractors comply with the agreements under the Coordinating 
rOperating Agreement, the COA as otherwise referred to, and 
I 
! specifically the agreements that both have signed to maintain the 
~ Suisun Marsh agreement under this plan? 
~ MR. KENNEDY: Well, I think if you take the standards 
\ just as they're in the draft report, we would probably have to 












[ the changes in the draft plan are significantly different than 
Jwhat was assumed. 
I 
I Now, we didn't assume in the COA negotiations that this 
twould be it for all time to come. But there's a certain 
~ expectation of the range that you're working in. And the changes 
i 
!here are significantly different, so I think we would probably 
!have to go back and see. 
II 
I 
I CHAIRMAN COSTA: So the answer to the question is, the 
bad news for the Delta interests is that the Suisun Marsh 












reached, would be voided if you were to meet this draft plan 
report? 
MR. KENNEDY: I don't know about void, Mr. Costa, but 




staff is recommending that the Suisun agreement be 
with one exception. There's some indication that the 
7 staff, in proposing that exception, did not think it was going to 
8 be significant. 
9 Our initial review of it is that it is very significant. 
10 CHAIRMAN COSTA: Another specific: maintaining water 
11 
11 
flows, especially in the summer months during average or 
I 
12 below-average rainfall years in the American River. Can you do 
l3 that with the staff proposal for early winter releases and spring 
14 II releases and maintain 1200 CFS or more in August? 
15 'I MR. KENNEDY: I think we've just got to take a look at 







!what would happen. 
I I might just comment, though, just in a general way 
iabout the American River and Auburn Dam. The report puts a high 
;! value, higher than we've had, on spring flows in order to wash 
l the salmon on out of the Delta and into the Bay. 
Auburn Reservoir, which basically store those flows, 
that's the proposal, is to store those flows and release them in 
24 the summer and fall. The report seems to put a lower priority on 
25 summer/fall flows, and a higher priority on spring flows. 
26 I think we would all have to take a take a look at the 



























.l light of this concept of putting more water down in the 
springtime. 
CHAIRMAN COSTA: The report says also that water 
. supplies from the Sacramento River system are available to 
!satisfy this demand in terms of the carriage of water 
I 
' requirements. It also says that reservoir storage south of the 
Delta is more fully utilized during the spring and summer, and 
that three municipal water users utilize alternative water 
I 
i, sources during the spring and early summer, rather than buying 
~I 
from the Delta supplies. 
Could you comment on whether or not you agree with those 
evaluations? 
MR. KENNEDY: I can comment on it in ~ general way. 
I think what they're trying to do is to shift pumping 
I 
1 from those months in which it's most sensitive for fish in the 
loelta, shift it over into the winter and possibly very early 
il . 
I, spr1.ng. 
I guess as a general concept, many of us would think 
that's a good objective to try and accomplish. But it has to be 
lworked out in a way that's practical, given the amount of water 
we've got and all of the various demands on the resources. 
Our initial review of what the staff has proposed is 
that it goes further than is practical in trying shift pumping 
I 
1
over into the winter months. 
I CHAIRMAN COSTA: You mentioned a key word that I 
tdiscussed earlier with Mr. Maughan, and I'm sure you heard me 
when I talked about whether or not we are talking the same 









Do you agree with Mr. Maughan that when the Board 
completes this process, that the objectives or the standards that 
will be issued by the Board will be standards in which we will 
try to make our best effort to achieve? 
I'm concerned that once those are set, if they have the 
force of laws, that we're going to find ourselves embroiled in a 
tremendous litigation if those objectives are not met once they 
I 
1are issued by the Board. 
MR. KENNEDY: Well, Judge Racanelli devoted quite a 
!number of pages to discussing this particular issue in his 
!opinion a couple years ago and in his decision. And as I read 
12 it, he basically did say what Mr. Maughan said: you set forth 
1: some goals and objectives which may not be completely attainable, 
I; 13 




t Now, I think importantly, though, Judge Racanelli also 






IH jprojects to meet those goals. That's one of the major thrusts of 
19 his decision, is that everyone else that can affect those 
20 objectives needs to be brought into the process. That's, of 
21 course, very complex. 
22 One of our problems with this draft report is it seems 
23 to focus so much attention on simply the State and federal 
24 projects to meet objectives and not enough on the other types of 
25 t hings that possibly need to be done. 
26 CHAIRMAN COSTA: How do you define the objectives that 
27 the Board ultimately will come out with? How do you think they 
2K I should be viewed? 
I 
74 
MR. KENNEDY: Well, I think they should be viewed as 
2 goals that the State is attempting to reach, but they are not 
anforceable by the Board directly. 
4 Now, what is enforceable is the order on our water 
5 rights, the State Water Project and the Central Valley Project. 
6 There's no confusion in our mind that when the Board says, 
7 "Here's the ultimate water rights decision on our projects," we 
H do have to obey those. They're not just loose objectives or 
9 
I 
things that would be nice to do. 
I 
10 CHAIRMAN COSTA: One final comment. 
II You've been concerned by some of the proposals that the 
12 staff recommendations have offered in conversations that you and 
















together now, the Department of Water Resources along with the 
State Board. 
Do you plan to make any comment on Thursday on the 
II 
~ record, make any suggestions to the Board as it relates to either 
I 
a change of their workplan or the change of the draft plan 
itself? And if not, I'd like to know why? 
I 
I 
Which is not, it seems to me, we don't want to repeat a 
!mistake that you very succinctly articulated that occurred in the 
last year, and why some of the misunderstandings did occur. It 
seems to me that now that you're engaged in this process, and 
jyou're working together, that you need to have some sort of I 
I 
jdon't know if a memorandum of understanding is the correct 
I 
~ vehicle, but some sort of a statement that let's us know who you 
l folks are working together. 
·-·-·-·-----·--·-·-·--·--·-------------·-···---·---- ----· i .. _______ ---------~ 
I 
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MR. KENNEDY: We have submitted statements and testified 
2 at each one of the subsequent meetings that the Board has held. 
And we've had quite a number of informal meetings with the Board. 
4 My understanding is that their meeting Thursday is for a , 
5 discussion among themselves as to how to go forward. 
6 Now, we will have our principle people there who are 
7 following this issue, and if it is appropriate, they would 
certainly comment. But my understanding was at this point, the 
' 
9 !Board did not plan to ask for additional discussion at Thursday's 
10 !! meeting. 
II ij I might just elaborate a little bit. I think it's 
12 
I h , I important that not only our Department and t e Department of F1sh 
~ and Game have a good working understanding with the Board's '-' 
l4 staff, but that all of the other interests. Certainly concerns 
I 
15 have been expressed by people from the Bay Area, our water 
16 contractors, Delta interests, upstream interests. I think we 
17 need to take the time to get everybody involved in this 
IX discussion so that we all have a pretty mutual understanding 
19 about how to go forward. 
~~ We don't want to just set something up between us and 
21 the Board's staff, and then have some other misunderstanding 
22 develop. 
CHAIRMAN COSTA: I couldn't agree with you more, Mr. 
24 Kennedy. I think that the Department of Fish and Game has to be 
~ brought into this process, along with yourselves, and I think 
26 that's one of the reasons we're holding this hearing. It became 
27 evident to Chairman Ayala and myself that a lot of folks were 
2X 
76 
frustrated by their lack of involvement in the process. We 
2 certainly need to avoid repeating those mistakes as we proceed 
3 with whatever time schedule the State Board decides to adopt. 
4 CHAIRMAN AYALA: Mr. Kennedy, you made reference to the 
5 operations study a few minutes ago. 
6 At what point in the studies are you now in coming up 
7 with a full report? 
8 MR. KENNEDY: Well, we do have computer models that have 
9 been developed over the years that will be used for this purpose, 
10 so we don't have to start and write a whole new computer model. 
11 But we need to do basically two things. Sit down with everybody 
12 that's interested, and we've started that process, to develop 
13 some criteria for the particular studies that will be made. And 
14 then we probably have to make a few modifications in the 
15 programming to take account of what are pretty significant 
16 changes from what we've been analyzing in the past. That's why 
17 it's probably going to take six months. 
18 CHAIRMAN AYALA: I suppose my concern is, do you have 
19 enough information to determine, or is there enough demonstration 
20 to go ahead and make the study complete, or the draft complete? 
21 MR. KENNEDY: Well, I don't think there probably is in 
22 the draft report. We will have to sit down with the Board's 
23 staff, and with these other interests, and define the operating 
24 
1






some assumptions made because inherently you always have to. 
With operation studies, we don't want to make those assumptions 
I 




CHAIRMAN AYALA: As I read from the report to Mr. 
2 Maughan, it said: 
"In either case, as demonstrated in 
4 the operations study, the capability 
to recover this deficit exists in 
other seasons •.. " 
7 
MR. KENNEDY: Are you reading from the draft report? 
CHAIRMAN AYALA: From the draft. 
10 MR. KENNEDY: I think they used the expression "as 





CHAIRMAN AYALA: I think so, too. If this is the way 
they went through the whole report, I question the credibility as 
lit pertains to this draft of the Board's staff. If they're 
I 
ibasing their recommendations on incomplete studies, we're in deep 
17 trouble. 
I 
IH 11 MR. KENNEDY: Well, Senator, an operation study is a 
19 particular type of analysis that us engineers have been making 
20 ,
1
for years. When we sit down around a table, that group knows 
~~ exactly what it is they're trying to do. 
22 I think what we've got to do is work out the assumptions I 
2J so that we all have the same understanding going in. 
24 Importantly, the Board's staff has been very receptive 
25 to this. They agree these studies need to be made, and we are 




























CHAIRMAN AYALA: I just hope that the rest of the draft 
wasn't put together by preliminary reports that came out of 
nowhere. I can't understand how the Board would even consider 
!such a draft. 
11 I still recommend that they dump the whole thing; start 
! from scratch. 
Anyone else wish to ask questions? Senator Kopp. 
SENATOR KOPP: Thank you. 
Mr. Kennedy, you were here. You just heard Chairman 
Maughan respond that there's no statutory or case law obligation 
to develop a Bay quality standard, to promulgate a Bay quality 
, standard. 
il I'm curious as to whether the Department will develop 
l any Bay quality standard in the 
jagreements negotiated and those 
I 
basis of your studies? 
aftermath of the present 
that you hope to negotiate on the 
MR. KENNEDY: Senator, I think Mr. Maughan gave you kind 
of a shorthand answer that probably doesn't do justice to the 
process that is going on. 
I 
1 SENATOR KOPP: Well, I hope not, because otherwise, I 
., 
l plan to introduce a statute to require the develop of Bay quality 
~ standards, so I will listen to you. 
I 
I MR. KENNEDY: Well, we, our Department, Fish and Game, 
., the federal agencies, the Board, have been involved for a number 
lof years in a rather comprehensive investigation of San Francisco 
1Bay and how to deal with this particular issue. It's been 





of money, and I think we're not nearly as far along as we thought 
2 we would be when it all began. It really began in the early 
'70s, but the funding didn't begin until eight or ten y~ars ago. 
4 The first thing to do in dealing with the staDdards 
issue in the Bay is to define the beneficial uses we're talking 
about in the Bay, and then to define how they are affected by 
7 fresh water flows out of the Sacramento River system. 
This has turned out to be a very complex thing 
9 scientifically. We all see that in periods of high floods, fresh 




those periods of high flows, our operations really don't have 
!anything to do with the flows. 
In other periods of low flows, it is unclear what 
14 relationship we have to the Bay. We have a very clear 
15 relationship to the Delta out into Suisun Marsh. The scientific 
lh !relationship between our operations and the Bay is much fuzzier 
17 ' and less 
I 
! long and frustrating process for all of us. 
understood. 
IH I think that is the reason that this has been such a 
19 
SENATOR KOPP: What you seem to be saying there is that 








MR. KENNEDY: Oh, I think everybody involved would agree 
with that statement, that it is hydraulically a much tougher 
The Bay is a place that is influenced 
It's got wind; it's got pollution; 
thing to get a handle on. 
lby tides every six hours. 
~ it's got a lot things going on in addition to fresh water flows 




SENATOR KOPP: You understand my interest is in assuring 
2 that it isn't forgotten in all of the discussion and discourse 
3 about Southern California and the Central Valley and the Delta. 
4 The other question that I have is just on a procedural 
5 question. Based on your written statement, it's a lawyer's 
6 question, you're going to have ex parte contacts now, even though 
7 the record is still a quasi-judicial record, or quasi-judicial 


















MR. KENNEDY: Well, I think that's something everybody 
needs to discuss because I think the real question is, can you 
luse exactly the same record for both the quasi and legislative 
\
function of the plan, and the quasi-judicial function of our 
1
water rights permits? 
I SENATOR KOPP: Well, I'd say you could, but that doesn't 
I the question of ex parte contacts. In one you can have ex \! get to 
parte contacts: in the other, you can't by law. 
MR. KENNEDY: That's right. 
SENATOR KOPP: So in answer to Mr. Costa's question, I 
infer that now there's going to be ex parte contact, which means 
;you won't be able to use that record on the quasi-judicial. 
I 
I MR. KENNEDY: I believe there's going to be a 
lprediscussion about the plan itself, and I think we have to 
~ distinguish between that and the ultimate question of our water 
25 rights. And it may be that it's just been a mistake to try and 
26 put this together. It may not be. Maybe somebody or all of us 
27 are going to figure out exactly how this should be done. 
2R 
























It seems clear to me that this attempt to sequester the 
Board's staff during the process of putting together their plan 
has not worked very well. The issues we're dealing with, the 
!amount of information, is just far greater than any small group 
1
of people can deal with without contact with other people. 
SENATOR KOPP: I'm not quibbling with that. There's no 
question about it. But there are an awful lot of lawyers around, 
IMr. Kennedy, as you know. And if there's evidence of ex parte 
contacts in a record which is sought to be used on the operating 
rights, you'll have problems legally. 
MR. KENNEDY: There was actually 
I 
I 
SENATOR KOPP: See, I'm trying to help. Thanks very 
I 
much. 
CHAIRMAN COSTA: As a follow up to Senator Kopp's 
question, it gets back to the heart of why I asked you whether or 
~ not you were prepared, Mr. Kennedy, or the Department was 
~ prepared, to make a statement to the Board, either on Thursday or 
iat s~e later date. 
It seems to me from a practical standpoint, to make this 
!process work better, and not to make the same mistakes that ,, 
il 
appear to have been made earlier, in looking back, that we have a 
Jclear understanding of how the Board's going to continue to 
!operate so that, supposedly, everyone can benefit from this new 
atmosphere of more inclusive arrangement, as you describe it. 





MR. KENNEDY: I agree. And I think we have to deal with 
I 
























CHAIRMAN COSTA: Absolutely. 
MR. KENNEDY: We have to deal with it up-front, and all 
of us have an understanding of how it's being dealt with. 
CHAIRMAN COSTA: That's why the Department ought to be 
prepared to make some sort of recommendation as to how, in your 
Jview, we can make this process work better and still maintain the 
legal protections that are necessary for the Board to operate 
properly. 
I 
MR. KENNEDY: Well, I appreciate your point, Mr. Costa. 
\ I think we have some suggestions. We have some questions. We do 
,not have a specific recommendation that we think it ought to be 
ldone this way. We think that all of us together ought to decide 
Jj this. 
~ Let me give you one illustration of where I think this 
~ becomes an issue. Some of our water contractors have requested 
~ that Phase II of the hearings also involve sworn testimony, cross 
l ex~ination, and this highly structured approach. 
~ On the one hand, that's an attractive idea, because you 
i' 
~ eventually are building a record . On the other hand, we have not 
~ all had that wonderful experience, that approach, putting 
~ together this plan, and I think we need to deal with that. 
I We are not prepared right now to say, "Yes, that's a 
~ good idea. " It's something that ought to be considered, but 




















CHAIRMAN COSTA: I think it would be appropriate for the 
Department to make some suggestions to the Board as to how they 
operate in the future. 
MR. KENNEDY: We are certainly doing that, Mr. Costa. 
CHAIRMAN AYALA: Any ether questions? 
If not, thank you, Mr. Kennedy, and we hope that you 
will also remain in case some questions might come up. Thank 
you, sir. 
I The next witness would have been Senator Nejedly, but he 
has yielded to Mr. Gilbert. Mr. Gilbert has some problems 
scheduling the rest of the day. 
So, Jerry Gilbert, General Manager for East Bay 
Municipal Utility District is our next witness. 
MR. GILBERT: Mr. Chairman, Members of both Committees, 
l first I'd like to thank Senator Nejedly for generously giving me 
l an opportunity to proceed and the Committees. 
I would like to make two brief comments, starting with a 
I 
lquote from Don Maughan, who I think earlier this morning said, 




the Board's intention to reduce the quality for 
drinking water below that which the users are now 
j It seems to me that in the context of this major review 
I 
of California water policy, that the goal should be to provide 
24 all of the water users of the State of California -- meaning the 
25 drinking water consumers -- with the best quality water we can 
26 provide, knowing what we know now, and what may develop as a 
























The tendency is toward tougher standards, and the list 
of federal and State laws regarding drinking water quality is one 
I that you all know, and includes the recent amendments to the Safe 
j Drinking Water Act, the proposed regulations of EPA, on the State 
level Prop. 65, numerous works of the Legislature, all combined 
~ to say we want to provide the best quality for the consumers of 
[California that we can provide. 
It seems to me that should be the basic thrust of 
consideration for drinking water in the Bay/Delta proceedings. 
il !j Now, how do we best achieve that goal and the many other 
il 
~ goals that need to be balanced under Racanelli and under other 
~ case 1~ relating to the public trust doctrine? 
~ It seems to me that the best way to do that is very 
I\ simply the framework that is provided by the basin planning 
Ieffert that the regional boards and the State Board have been 
~ engaged in since the late 1960s, together with the requirements 
~ for considering alternatives under CEQA, and I might add under 
I 
l the federal laws, so that the information that was presented in 
~ the Phase I document is in a form that the advocates of the 
~ various priorities -- whether it be for drinking water, for 
~ agricultural water use, or for fish, or for recreation -- can 
Jlook at the set of alternatives and then decide what they think 
I 
~ is the best alternative for their particular interest. And then 
il the Board can decide, based on the comments it receives regarding 
II 
I! 
~~:~ those priorities, on what the best balancing is. 
The present framework, and we've had some discussions of 




one in which that balancing has taken place in a sort of textural 
2 way without any orderly procedure. And in discussions I've had 
3 with the State Board's staff and Board Members, I think they 
4 understand this and have indicated, as Don Maughan said, a desire 
5 to look at the framework for balancing. 
0 When we do balance, I'm convinced that the quantity of 
7 water needed, and the quality of water which should be the goal 
H of the State, will result in giving drinking water quality its --
y or maintaining its long-standing high priority. I think that is 
10 the inevitable result of a reasonable balancing. 
11 But I think the framework of the present program needs 












instance, recently that the Bureau of Reclamation developed a EIS 
on contracting for water in this region, the Sacramento region. 
That framework is a good model, not necessarily its content, but 
lthe way they approached the problem is a good model for balancing 
lthe interests in the Delta. 
And I'd like to conclude by mentioning some of these 
! 
l thoughts and concepts are contained in correspondence to the 
lstate Board, the most significant one being a letter that was 
1recently signed by the Mayors of Los Angeles, San Francisco, San 
/Jose, and San Diego and Oakland, which advocates the approach 
that I am describing. 
Thank you very much, and I'll be glad to answer any 
questions. 
CHAIRMAN AYALA: Any questions from any Members of the 




















We thank you for your testimony. 
Now, Senator Nejedly, do you want to come up and give us 
your testimony? You will be the last witness this morning before 
the break, and then we'll return an hour after your testimony has 
clever, and you've put me in a corner where I obviously have to 
! limit my remarks. 
~ But in any event, both to Assemblyman Costa and Senator 
Ayala, we appreciate the opportunity to comment on the Board's 
1staff reports in a little different way. The last time we were 
lhere, we had some observations on Bulletin 160. And in the 
course of those observations, we pointed out that we really 
II 
1 didn't require any testimony at these hearings because if the 
[walls had ears and they could repeat the testimony of all the 
!previous hearings, you'd be hearing the same thing today that 
you've heard for over 50 years. 
CHAIRMAN AYALA: Excuse me, Senator. 
I Can you hear him in the back? Move closer to the 
I 
[microphone, please. 
SENATOR NEJEDLY: There's an old argument: if someone 
i 
24 in the rear can't hear, there's a lot of people up front who will 




















SENATOR NEJEDLY: I was simply making the observation 
that at each one of these hearings, we continue to hear pretty 
much the same kind of testimony. 
CHAIRMAN AYALA: We want to make sure that everybody 
hears you, Senator. 
SENATOR NEJEDLY: Thank you, Senator. 
In any event, I'd like just very briefly, because I know 
you have a long day and a short time to attend all of the 
witnesses who wish to be heard today, but I'd like to just in a 
nostalgia sense recall to mind an observation that was made by 
Assemblyman Porter in 1965, which in relation to the State Board 
he had the comment that it was their responsibility to develop a 
I 
general plan to coordinate all of the actions through which a 
!program to manage the resource for the long-term for all of the 
I 
people of the State of California could be developed. 
That was in 1965, and here we are, 25 years later, still 
discussing the same objective in pretty much the same kind of 
I 
I 
jlanguage through all of the witnesses. 
And it seems to me that we ought to consider that lapse 
lof time and realize that we have a responsibility to come up with 
something because this situation is becoming more and more 
22 complex. And absent any plan, and absent any program through 
23 which people can subscribe and understand the parameters through 
~ which their own individual operations must be managed, the 










We, the Legislature, have established this Board. 
I 
I the only agency through which any constructive action can be 
II taken. We have criticisms of the plan. We propose to present to 
II 
~ the Board all of our concerns with the staff report. 
ll 
I But I think, and I'd like to leave this thought with 















bring a great deal of our attention to the specific issues, one 
of which Senator Kopp just referred to, the problems of water 
!quality in the Delta and the Bay. They focused our attention so 
successfully that everybody opposes it, or at least the proposed 
1
1 staff reports, which I think commends the observation of 
~ Mr. Costa, that if everybody so violently disagrees with it, it 
I 
!must be pretty close to something that could be at least a 
~ framework for future activity. 
I So, I'd just like, if I may, instead of giving our 
i 
observations on the staff reports, because I think they properly 
I 
!should be presented to the Board, if this Committee, and it's an 
)appropriate agency through which this action could be taken, if 
'l this Committee has any collective recommendations to the Board, 
or suggestions as to how the Board should proceed, or individual 
!Members of this Committee have any specific recommendations, this 
II 
ij is an excellent opportunity to make them. 
I Obviously, the Legislature is going to control this 




with reference to any developments out of this Board. But it's 
lthe only agency now through which the initial intentions of 
fMr. Porter and others can be developed, and rather than to just 
2K I 









exclude what is good about it by observations about what failures 
may be presently exhibited, it just seems more appropriate to 
present to the Board what concerns we all have, and to allow this 
I 
Board, in a constructive fashion, to begin to forge something of 
the plan that Mr. Porter had in mind, and come up with some 
manageable program which will give guidance to all of the 
agencies in the State of California for what we may expect in the 
future. 
I And as I say, I realize my limitations on time, and I 














I think, should be made in another place, in another forum, with 
more opportunity to discuss them. But to leave with this 
\committee the thought that maybe this is an excellent opportunity 
I 
~ for constructive criticism, and not delay this any further. 
I Twenty-five years is a long period of time, and if we 
!continue to look negatively at every proposal that's made to 
ij resolve these issues, and to speak in a provincial way about 
'parochial interests, we're never going to come up with any 
1
llong-term management program, which is absolutely essential to 
the constructive best interests of California for the future. 
CHAIRMAN AYALA: Senator, I think it boils down to your 
~ definition of solution. 
II 
I proposed three 
nobody's supported them. So, it all depends what we're talking 
solutions in the years past, and 
25 about in terms of what is a solution to the problem. 
26 Let me say to you at the outset, I mentioned the fact 













r go ,, 
~ document the necessity of adding fresh water into the Delta to 
!meet the new standards. I have no problem with that, with adding 
i 
1 new water into the Delta to improve the standards, the quality. 
11 My problem, and I'm oversimplifying my position, is that 
1! I would oppose any formula that says that only the two projects 
I, 
~ will respond to that additional water going into the Delta. If 
'i1 all the diverters, including Senator Kopp's Hetch Hetchy Canal, 
,\ are involved in meeting that deficit, there's no problem to my 
I 
way of thinking. If the need is there, we all should be assessed 
adequately, and all the diverters -- North, Central and South 
il 
should be able to provide that additional water, not just two 
projects, Central and Valley. 
\ SENATOR NEJEDLY: Mr. Maughan is here, and he's heard 
~ you, and he's heard you repeatedly. I presume that the State 
~ Water Resources Control Board is as politically minded and 
~ intelligent enough, and objective enough, to entertain that kind 
of a consideration. 
I have no quarrel with it personally. I have a number 









established the Board as the agency through which the resolution 
I 
~ of these kinds of differing interests is to be effected. 
, It seems to me that we ought to give them a strong 
~ message to go about that responsibility and come up with a plan. 
If we have quarrels with it if it's totally unacceptable, the 
,Legislature ultimately has the control over the manner in which 
,, 
~ the disposition of this problem can be effected. 
·-----~ ·~---- ... ------ ·--· _________ ,. --··· --·-·· --~·-· ··--· ·--···-------.-···--·- -
91 
Finally it goes to the people. You had one proposal. 
2 We went to the people. We're now back on the drawing board. 
J Whatever views you have, or the Members of the Committee 
4 . have, I think should be sent to the Board. Let them come up with 
the decision and see how we can respond to it. 
This is a staff report, and it's only a staff report. 
7 The Board has the competence and jurisdiction to develop a final 
8 plan in response not only to the staff report, but to the wishes 
of the Legislature and the people of California. 
10 It just seems to me we ought to give them the freedom 
11 and the objectivity to do that as quickly as they can. 
12 I If they come up with something you don't like, Senator, 
IJ !then we'll quarrel about it then. If they come up with something 
14 I don't like, I'll quarrel about it then. 
15 But let them come up with something. At this point, 
16 they haven't. And it's 25 years down the road. 
17 CHAIRMAN AYALA: Mr. Costa has a question for you. 
18 CHAIRMAN COSTA: Yes, Senator. 
19 You're correct, this is a staff report. Thank God it's 
a staff report. 
21 1 One of the quarrels that you listed was the absence of l 
I 
22 any Bay standards: is that correct? 
2] SENATOR NEJEDLY: I don't say that totally. I say 
24 that's one of Senator Kopp's, and I felt that it --
25 CHAIRMAN COSTA: In your opinion, do you think that's 




SENATOR NEJEDLY: I think they've done a great deal in 
2 recognizing water quality problems and environmental problems in 
the Bay/Delta. There is a great deal of good in these reports in 
4 that respect. 
I 
5 
II CHAIRMAN COSTA: So you don't, then, have any concerns 
I 
I at this point that the staff omitted recommendations for actual 
I Bay standards? 
6 
7 
II SENATOR NEJEDLY: I think they recognized the problem. 
! we might argue the degree in which I think they have solved them, 
10 but I don't think they have ignored them, no. 
II CHAIRMAN COSTA: Thank you. 
12 CHAIRMAN AYALA: Any other questions of Senator Nejedly? 
SENATOR NEJEDLY: Thank you for the time. 
14 CHAIRMAN AYALA: Thank you, Senator, for your good 
I 
IS \ remarks. 
I At this point we'll take a lunch break, and we'll be 16 
17 back here at 1:15. 
IH (Thereupon this portion of the 
IY Joint Committee hearing was 
20 terminated at approximately 
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